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•In The Bonde Potter J held that the owners can only recover if there is not 
only loss of a separate type but also a breach of a separate obligation.

•In The Eternal Bliss Andrew Baker J has held that a loss of a separate type is 
sufficient.

•The Court of Appeal is expected to deal with the issue this year. 

•exactly what will count as a separate type of loss which could be recovered in 
addition to demurrage? 

•if voyage charterers can be liable for damages in addition to demurrage, will 
they (as FOB buyers and CIF sellers) be able to pass this liability on to their 
sellers at the loadport or their buyers at the discharge port?

Christopher Smith QC 
Essex Court Chambers

ENTITLED TO DAMAGES
OR STUCK WITH DEMURRAGE

“ETERNAL BLISS”
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ENTITLED TO DAMAGES

OR STUCK WITH DEMURRAGE

“ETERNAL BLISS”

CHRISTOPHER SMITH QC

essexcourt.com

▪ Principles

▪ Damages

▪ “An award of money for a civil wrong”

▪ McGregor on Damages 21st edn. §1-001

▪ “the sum of money which will put the party who has been injured, or who

has suffered, in the same position as he would have been in if he had not

sustained the wrong for which he is getting his compensation or

reparation”

▪ Per Lord Blackburn in Livingstone v Raywards (1880) 5 App. Cas 25.
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▪ Principles

▪ Demurrage

▪ “a liability in damages to which a charterer becomes subject because, by

detaining the ship beyond the stipulated lay days, he is in breach of

contract. Most, if not all, voyage charters contain a demurrage clause,

which prescribes a daily rate at which damages for such detention are to

be quantified. The effect of such a clause is to liquidate the damages

payable”

▪ Per Lord Brandon in The “Lips” [1988] 1 AC 395

essexcourt.com

▪ McGregor chapter 16

▪ “Liquidated Damages and Penalties”

▪ §§ 16-027, 052

▪ “the claimant will, however, be entitled to sue for unliquidated damages in
the ordinary way, in addition to suing for the liquidated damages, if other
breaches have occurred outside those which fall within the liquidated
damages provision or, it seems, if only part of the loss arising from a
single breach is regarded as falling within the provision’s ambit”

▪ “the parties may be careful to delimit the field in which the sum becomes
payable. Thus they may specify that the sum is intended to cover only
certain breaches or even certain aspects of a single breach”

▪ where “the stipulated sum is not intended to have reference to [the breach
in question] an ordinary action for damages will lie”
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▪ Andrew Baker J. identified 4 scenarios [39]:-

▪ Separate breach and claim other than for detention of vessel – recovery

possible

▪ No separate breach and no claim other than for detention of vessel –

recovery not possible

▪ Separate breach and no claim other than for detention – recovery not

possible (NB – too wide)

▪ No separate breach and claim other than for detention of the vessel

essexcourt.com

▪ Assumed Facts

▪ C/p on Norgrain terms for discharge in China

▪ Discharge rate 8,000 mt per WWD (clause 18)

▪ “Demurrage at loading and/or discharge ports, if incurred, to be paid at the
rate of declared by Owners upon vessel nomination but maximum
USD20,000 per day or pro rata … any time lost for which the
Charterers/Receivers are responsible, which is not excepted under this
Charter Party, shall count as laytime, until same has expired, thence time
on demurrage” (clause 19)

▪ Delayed at anchorage for 31 days

▪ Cargo damage caused by delay

▪ Cargo claim reasonably settled

9

10



18/03/2021

6

essexcourt.com

▪ Main point of principle [22]

▪ “what is it that demurrage liquidates”

▪ “in respect of what does demurrage, calculated in accordance with the

voyage charter, fix (and therefore limit) the owner’s recovery”

essexcourt.com

▪ McGregor (§ 16-027)“it seems [that] if only part of the loss arising from a

single breach is regarded as falling within the provision’s ambit” the

claimant is not restricted to demurrage

▪ The position is illustrated by Aktieselskabet Reidar v Arcos
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▪ Scrutton:(§ 15-006) “where there is no further breach of charter beyond

the failure to load or discharge within the laydays, but the charterer’s

breach causes the shipowner damage in addition to the detention of the

ship, the position is not clear but it is submitted that the better

interpretation of Aktieselskabet Reidar v Arcos is that these losses can

be recovered in addition to demurrage”

essexcourt.com

▪ Voyage Charters (§16-14) “the varying reasoning of the

members of the Court of Appeal in Reidar v Arcos left in doubt

whether, if damages in addition to demurrage are to be

recovered, it is necessary to show breach of a separate

obligation as well as damage of a different kind from delay in

completion of the loading and discharging operation. In Suisse

Atlantique both Mocatta J and the Court of Appeal took the

view that it is necessary to show a separate breach …. which it

is submitted is the better view”
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▪ Reidar v Arcos

▪ “Sagatind” arrives at loadport in early October in good time to load a full
and complete cargo for carriage to Manchester

▪ Including a summer deck cargo

▪ 850 ‘standards’ of sawn timber

▪ Failure to load at specified rate

▪ Vessel on demurrage

▪ Winter deckload limit applies - no longer able to load summer deck cargo

▪ Freight paid on 544 ‘standards’ loaded

▪ Claim for deadfreight in addition to the demurrage

▪ Claim for breach of obligation to load full and complete cargo

▪ Defence that when “Sagatind” sailed she had a full and complete cargo

essexcourt.com

▪ Bankes LJ – no breach of obligation to load full and complete cargo.

▪ Loss caused by breach of obligation to load at agreed rate.

▪ The claim for demurrage did not exclude the additional claim for special

damage because the claim advanced was “essentially distinct from any

claim for the detention of the vessel”

15

16



18/03/2021

9

essexcourt.com

▪ Sargant LJ – the time at which the “full and complete cargo” … “must be

ascertained is … the time when the charterers received the ship for

loading”.

▪ The demurrage provisions of clause 3 did not “form an agreed

compensation for the loss which the owners have sustained” which was

“loss of another character - namely loss of freight caused by the breach

by the charterers of their contract to load a full and complete cargo”.

▪ Breach of this obligation “caused a definite separate loss independent of

and largely exceeding any loss arising from mere detention”.

essexcourt.com

▪ Atkin LJ – breach of obligation to load a “complete cargo within the

laydays” but “the provisions as to demurrage quantify the damages,

not for the complete breach, but only such damages as arise from

the detention of the vessel”.

▪ Where the charterer has failed to do what he agreed to do (load a

full and complete cargo within the laydays) the owner “may recover

the loss the he has incurred in addition to his liquidated demurrage”.

▪ There was “a complete cargo at the date of sailing but less than a

complete cargo if the loading had been completed within the

laydays” and charterers were liable for damages caused.
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▪ Andrew Baker J. was right to conclude that that if the decision of

Bankes LJ (1 breach enough) had been the ratio of all three

judgments that would be binding in favour of owners.

▪ Assuming that Andrew Baker J. was right to conclude that Atkin LJ

proceeded on the basis of 2 breaches

▪ Andrew Baker J. was (in any event) right to conclude that Reidar v

Arcos does not decide that where there is no separate breach,

damages cannot be recovered. Neither Atkin nor Sargant LJJ said

that Bankes LJ was wrong on this point.

essexcourt.com

▪ Two questions:-

▪ Was Andrew Baker J. correct to conclude (agreeing with Potter J. in The

“Bonde” [1991] 1 Lloyd’s Rep. 136 that Atkin LJ agreed with Sargant LJ

(2 breaches) rather than Bankes LJ (1 breach)

▪ In any event was Andrew Baker J. right to conclude that 1 breach was

enough if there was a claim other than for detention?
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▪ Arguably not – because the breach in Reidar was the failure “to complete

the loading of the ship within the lay days”

▪ Definitely – because the claim was for breach of clause 18 and as a

matter of construction clause 19 was not engage because the claim was

not for (or even in respect of) “any time lost”

Darryl Kennard

Partner

Penningtons Manches Cooper

The Eternal Bliss
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THE ETERNAL BLISS

Darryl Kennard

▪ Was Baker J right to conclude that Potter J erred in The Bonde? 

– Potter J concluded the language used in Suisse Atlantique suggested their Lordships 

had in mind that demurrage only covered a certain “type of loss” flowing from the 

detention of the Vessel? 

– Did the majority of the Court of Appeal in Reidar v Arcos only allow the appeal because 

a separate and different breach (to that of a breach of detention) could be identified by 

owners?

– Should Bankes LJ’s judgment be regarded as part of the ratio in Reidar v Arcos?

Was Baker J free of authority?
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▪ Contract for “GENERAL GUISAN” to perform consecutive voyages over a two-year period, 

which contained provisions providing for fixed periods of laytime.

▪ There were delays in loading and unloading and, in consequence, only 8 round voyage 

performed. 

▪ Owners said they could have completed 6 more voyages if loading had been completed 

within the fixed laytime.

▪ If more voyages had been performed, Owners would have earned more freight; the contract 

was fixed when freight rates were high following blocking of Suez Canal in Nov 1956. They 

fell back after it was re-opened in April 1957. In contrast, demurrage rates were low.

Suisse Atlantique - Facts

▪ Notwithstanding they had been paid demurrage, Owners sued for loss of earnings due to the 

delays resulting in reduced voyages.

▪ The Claim was advanced in 4 ways, but first 3 basis failed:-

– On a proper construction of the contract, Charterers were obliged to load/discharge a minimum number of 

cargoes in the 2 year contract period

– On a proper construction of the contract, Owners were entitled to perform a minimum number of voyages in the 

2 year contract period

– Implied term that Charterers would not, by breaking the contract, prevent the Owners from earning freight under 

the contract 

– Damages for more than “mere detention” (i.e. more than mere loss of use of vessel as freight earning 

instrument) for breach of the obligation to load/discharge within laytime, per Banks LJ in Reidar v Arcos

Suisse Atlantique - Arguments
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▪ There is only one breach – a failure to discharge within laytime – for which demurrage was 

payable (and paid)

▪ Since the demurrage rate is customarily assessed by reference to prevailing market rate, 

should it be construed as liquidated damages for:-

– Detention as a type of loss only (i.e. loss of use of the vessel as a freight earning 

asset); or

– all types of losses arising from the detention (being a breach of the obligation to load / 

discharge within laytime)?

The legal debate

▪ Having identified the issues and the competing submissions, Mocatta J observed:

– The relevance of [owner's] first three submissions is that, if any of them be right, he has established an obligation on the 

charterers different from or in addition to that imposed on them by the application of the laytime provisions to each consecutive 

voyage and may thus be afforded a means of recovering damages other than demurrage.

▪ Baker J tackled this observation head on, saying:-

– In my view, reading Mocatta J's judgment as a whole the sense there of "a means" is "one means", not "the 

only available means".

▪ BUT - what was the focus of Mocatta J’s judgment “as a whole”?

Suisse Atlantique (Mocatta J)
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▪ With the first three bases having failed, Mocatta J summarised the only arguments on the 

remaining claim for damages for breach of the laytime obligations.

– Owners’  argued demurrage only covers detention and that since their claim was for “loss 

of freight” it was recoverable per Bankes LJ in Reidar v Arcos as it was (so they said) 

distinct from detention.

– Charterers argued there was (i) only one material breach of obligation, namely to load 

and discharge in the fixed times provided, and (ii) one loss, namely detention, for which 

demurrage was the only remedy.  

No detailed argument on Bankes LJ approach of one breach / separate harm, so Mocatta’s

judgment does not really with this.

Suisse Atlantique (Mocatta J)

▪ Given focus of judgment Mocatta J, the use of the words “relevance” and “a means” seems 

to be intentional and recording that Mocatta J thought the fourth basis did not, in Suisse 

Atlantique, afford a means of recovery. 

– The relevance of [owner's] first three submissions is that, if any of them be right, he has established an 

obligation on the charterers different from or in addition to that imposed on them by the application of the 

laytime provisions to each consecutive voyage and may thus be afforded a means of recovering damages other 

than demurrage.

▪ Why did Mocatta J think it did not provide a means? 

▪ Either because (i) loss suffered was of the type cover by demurrage or (ii) because Mocatta J 

did not regard Bankes LJ approach as being part of the ratio of Reidar v Arcos. 

Suisse Atlantique (Mocatta J)
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▪ Sellers LJ:

– I do not find that the Reidar v Arcos case supports the argument which is advanced here 

that there is some damage to be assessed on a separate ground or as a separate head 

by reason of the detention of the Vessel. 

The reference here to “separate head” has echoes of the Bankes LJ approach. 

However, is Sellers LJ really saying anything other than, whichever way you look at it, 

Owners claimed fails because there was neither (a) breach of a separate obligation nor (b) 

a separate head of loss. 

Suisse Atlantique (CA)

▪ Harman LJ:

– Reminds us that “The Chancery mends no mans bargain”

– He notes that the only breach of the bargain was to take longer than permitted to load 

and discharge, and says:-

The breach did consist of taking longer, not on the voyage but on discharging the cargo and loading the 

cargo on each of the voyages except for the first. That is the only breach. It is a breach of detention. For 

breaches of that kind the parties have entered into a conventional figure for damage, which is called 

demurrage. That being so, there is no room for saying damages are at large. … I cannot see how you 

can stretch this bargain any further than that. That is the bargain which the parties have made. It may be 

a bad one. It is not one the Court can mend.    

Suisse Atlantique (CA)
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▪ Baker J construed that dicta of Harman LJ as saying both:-

– Damages cannot be at large for a breach that consists solely of a 

detention beyond laydays; and

– The type of harm resulting from that breach is central to the 

understanding of what demurrage covers.

He appears to have construed the extract as if it read:-

The breach did consist of taking longer, not on the voyage but on discharging the cargo 

and loading the cargo on each of the voyages except for the first. That is the only 

breach. It is a breach of the type causing detention. For breaches of that kind the parties 

have entered into a conventional figure for damage, which is called demurrage. 

Is better reading that “detention” is type of breach; obligation to load / 

discharge with laydays; Harman had just noted Charterers had taken longer?

Suisse Atlantique (CA)

▪ Diplock LJ said it was established in Reidar v Arcos that:-

(i) a charterer commits a breach of contract if he detains a vessel after laydays have expired; 

and 

(ii) demurrage is liquidated damages for the detention involved. 

Diplock LJ then said it was not otherwise easy to discover the ratio of Reidar v Arcos, before 

adding that that was irrelevant because:

What happened as a result of the breaches was that the vessel was detained – she could not be used as 

a freight-earning instrument, and that is all. For that head of damage, the parties have agreed, perhaps 

wisely or unwisely, the figure the defaulting charterers shall pay. 

Baker said that there was a predominant focus in this passage on type of loss, not 

whether a separate breach. Context?

Suisse Atlantique (CA)
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▪ Baker J (in The Eternal Bliss) said of Suisse Atlantique:-

– There is in the speeches in the House of Lords in Suisse Atlantique “a certain focus” 

upon the type of loss intended to be liquidated by demurrage. 

– What their Lordships said about the nature of demurrage does not amount to any 

conclusion that a separate breach of contract is necessary in order to claim unliquidated 

damages for losses other than “loss of use”. 

The judge’s navigation of the legal maze

▪ Viscount Dilhorne

– If in this case the appellants had been able to establish a breach of the charterparty other 

than by the detention of the vessel, then Reidar v Arcos is authority for saying that the 

damages obtainable would not be limited to the demurrage payments. In my opinion, they 

have not done so.

Baker J suggested the reference here to ‘breach of the charterparty by the detention of the 

vessel’ here had the same flavour as Harman LJ’s ‘breach of detention’ dicta in the Court of 

Appeal, which he read as “a breach of the type causing detention”.  

Is better reading that “detention” is shorthand for type of breach?

Suisse Atlantique (HL)
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▪ The following passage of Viscount Dilhorne is also noteworthy in that he appears to cite with 

approval Devlin J in Chandris v Isbrandtsen:-

– In the circumstances of this case it may be that the amount of the demurrage payments 

bears little relation to the appellants’ loss … In Chandris v Isbrandtsen, Devlin J said the 

sum produced by a demurrage “is generally less than the damages for detention” and 

that a demurrage clause is merely clause providing for liquidated damages for a certain 

type of breach”

Note the emphasis on type of breach (rather than type of harm)

Suisse Atlantique (HL)

▪ Lord Hodson

– About Reidar v Arcos

There was a breach separate from although arising from the same circumstances as 

the delay, and it was in these circumstances that damages were awarded.  

– This statement appears to suggest Lord Hodson thought a separate breach was needed, 

this being the circumstances that allowed for recovery in Reidar v Arcos. If so, it appears 

Lord Hodson thought Bankes LJ theory was not part of ratio

Suisse Atlantique (HL)
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▪ Lord Upjohn:-

"there was only one breach by the charterers, namely, a breach of the obligation to load and 

discharge at an agreed rate and the detention of the ship in a port beyond that date was a breach 

of contract for which the parties had agreed damages." 

Baker J said that, in expressing what is understood to be covered by the demurrage rate, 

the language is used is of a (type of) breach but it is characterised by the (type of) harm, 

namely the detention of the ship.

But the word “detention” can also be understood to be referring to the breach, rather than 

the harm caused.

Suisse Atlantique (HL)

▪ In Suisse Atlantique, there was no separate type of harm flowing from the breach of the 

laytime provisions. 

▪ That being so, there is no direct engagement in judgments with the Bankes LJ approach in 

Reidar v Arcos.

▪ So it is important to analyse carefully the context in which any statements made by the 9 

judges are made. 

The difficulty with Suisse Atlantique

39

40



18/03/2021

21

▪ Since demurrage rate is usually assessed by reference to estimated commercial daily losses 

suffered when a vessel is detained, did the parties only intended it to liquidate the damages 

suffered for the loss of use of the vessel as a freight earning asset? 

OR

▪ Is how the demurrage rate might have been arrived at irrelevant and should the usual broad 

application of the liquidated damages clauses apply? Ordinarily, absent an express provision 

to the contrary, a liquidated damages clause will cover all losses flowing from the breach to 

which it applies. 

Other points

▪ Ultimately a question of construction, namely what does a commercial party in 2021 

understand to be meant by the phrase “demurrage is liquidated damages for detention” 

Demurrage is liquidated damages for the loss of use of the vessel as a freight earning asset;

Demurrage is liquidated damages for all losses arising from a breach of the obligation to 

load/discharge within laytime.

A matter of construction
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Robert Gay

Arbitrator
(Supporting Member, LMAA)

Damages in addition to Demurrage
The Eternal Bliss

Damages in addition to Demurrage

The Eternal Bliss

Robert Gay

Arbitrator
(Supporting Member, LMAA)

London Shipping Law Centre

17th March 2021
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Damages in addition to Demurrage

• Meaning (and logic)

• Authority

• Problems

Meaning

• This is a question of construction, ie of what is meant by 

the word “demurrage”

• But “demurrage” is a technical term not so much of the 

shipping business as of shipping law
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Logic

Separate breach Separate type of loss

The Bonde

Separate breach (on its own) 

Commercial persons might think that demurrage is intended only to deal with 

breach of the obligation to load and discharge within the laydays

• Compare French law (I think) 

But under English law demurrage is liquidated damages in respect of all 

detention within the loading and discharge stages, regardless of the cause of 

the detention.

Inverkip Steamship (CA, Scrutton LJ)
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What is left of separate breach?

• The parties might expressly take a particular obligation 

out of the régime of laytime and demurrage

• If they can do this expressly, they can do this by 

implication 

The Lee Frances

Meaning

• If the target is what is ordinarily understood, obiter is as 

good (or better) than ratio

• (IMHO) Donaldson J is good value (obiter, quoted in The 

Eternal Bliss at [60])

• In Suisse Atlantique Diplock LJ appears to say (ratio) that 

demurrage liquidates “that during the period of detention 

the vessel cannot be used as a freight-earning 

instrument” 
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Separate breach and separate type of loss

• If the charterer takes too long in loading and the charterers’ 
stevedores damage the vessel, no-one would think the payment 
of demurrage liquidates the damage to the vessel.

• The peculiar feature of Reidar v Arcos was that (in the view of the 
majority of the Court of Appeal) the passage of time itself caused 
a separate breach. 

• So, in Reidar v Arcos demurrage did not liquidate all the 
consequences of delay in loading. 

Authority

• Binding authority 

• Authority as consensus

• Persuasive authority

In the Court of Appeal, the only binding 

authorities are Reidar v Arcos and Suisse 

Atlantique
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Suisse Atlantique

In the House of Lords this became a case about the (heretical) doctrine of 

fundamental breach.

Before Mocatta J and the Court of Appeal it was a case about damages in 

addition to demurrage (and the House affirmed the judgment of the Court of 

Appeal on that). 

• In Suisse Atlantique there was no loss of a separate type. 

• The owners’ only loss from the charterers’ delaying tactics was the loss of 

earnings from future voyages.

• It was treated as irrelevant that this was a loss of earnings under the same 

contract. 

Suisse Atlantique (Mocatta J)

Suisse Atlantique was, at least in part, a case about 

whether there was a “separate breach”.

• If there had been an express undertaking by the 

charterers (e.g.) to use reasonable endeavours to 

complete no less than 15 laden voyages in the two years, 

that would (as in The Lee Frances) have been by 

necessary implication outside the régime of laytime and 

demurrage. 
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Suisse Atlantique (CA)

Diplock LJ

• “whichever of the rationes decidendi [of Reidar v Arcos] 

were to be accepted”

• In Suisse Atlantique no separate type of loss – only that 

“during the period of detention the vessel could not be 

used as a freight-earning instrument”. 

Suisse Atlantique (HL)

• Counsel for the charterers submitted that the ratio of 

Bankes LJ was wrong.

• None of their Lordships said so.

• Lord Upjohn says: 
“It is true that Bankes LJ reached the same result by a different route on 

the particular facts of that case, but his ratio decidendi does not assist the 

owners in this quite different case.”
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Authority as consensus

The true position prior to The Eternal Bliss was that there 

was no consensus either way:

• there were on one side The Altus and The Adelfa,

• on the other side The Bonde and The Luxmar (at first 

instance). 

Persuasive authority 

(IMHO) Bankes LJ is good value.
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Problems

• The only obligation as to time during the loading and 

discharge stages is defined by the laytime

• Exceptions to demurrage

• The boundary of a separate type of loss

The only obligation is defined by 

the laytime

• Suppose a voyage c/p with a single 
laytime for loading and discharge.

• The vessel goes onto demurrage a day 
before loading is completed.

• The cargo begins to rot a day before the 
vessel arrives at the discharge port.

➢The charterer will be liable for all the 
cargo damage and its consequences?
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Exceptions to demurrage

Are the charterers liable for the consequences of all time 

taken after the vessel goes onto demurrage?

• Does an exception to demurrage only mean that the charterers 

are not liable for liquidated damages for detention of the vessel? 

• Or does it mean that time does not run against the charterers?  

What is a separate type of loss?

• This is no less an issue under the position in The Bonde

• This is not an objection to “separate type of loss” any more than 

the existence of twilight is an objection to the distinction between 

night and day. 
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What is a separate type of loss?

• Deadfreight (Reidar v Arcos)

and, according to Andrew Baker J:

1. cargo damage and its consequences (The Eternal Bliss)

2. the buyer’s liability for carrying charges (The Bonde)

3. the seller’s liability for late delivery (The Luxmar)

What is a separate type of loss?

One problem arises because both commercial persons and the 

Courts understand demurrage as embracing not only the vessel’s 

lost earnings from future fixtures but the owners’ costs of keeping 

the vessel in a port

• What about shifting off the berth for a container vessel and back 

on again? 

• What about “fines” for overstaying? 

➢There is an issue for tanker owners about bunkers used not to 

keep the vessel running but to keep the cargo heated.
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What is a separate type of loss?

The market will be hungry for rules, but

• Arbitrators do not consider themselves equipped to provide rules.

• The way the courts handle arbitration appeals is not calculated to 
yield clear rules. 

This should not be seen as a way of redressing a commercial 
imbalance against owners. 

• The aim should be to capture the things people did not think were 
included in demurrage, not the things everyone knew about but 
which owners did not have the muscle to get dealt with separately. 

What is a separate type of loss?

We cannot answer the question by asking what is reasonably 

foreseeable given the port and the type of cargo:

in some ports with some types of cargo, it is reasonably foreseeable 

that delay will lead to cargo damage and cargo damage will lead to 

a claim by the receivers, 

but that is to be a loss of a separate type.  
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Ann Shazell

Global Lead Lawyer, Ocean Transportation 

Cargill International 

Can voyage charterers as FOB buyers or CIF sellers pass 
liability to their sellers at the loadport or their buyers 

at the discharge port?
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Demurrage in contracts of sale

69

• “Demurrage payable as per charterparty”

• Laytime and demurrage provisions in sale contracts may be 

construed as either:

• An indemnity for the amount payable by the charterer to the 

shipowner

• An independent and free-standing obligation imposing an 

obligation of despatch in loading or discharge
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Demurrage in contracts of sale
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• What does demurrage liquidate in a sale contract?
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Decision in The Bonde

71

• Potter J’s three propositions
• 1. [In order to recover damages in addition to demurrage for breach of the charterer’s obligation to complete 

loading within the laydays, it was a requirement that the owner demonstrate that such additional loss was not only 

different in character from the loss of use but stemmed from breach of an additional and/or independent obligation.]

• 2. Laytime is not a “real” obligation – the sole purpose of the incorporation of a 

laytime provision is to provide the mechanism for reimbursement of demurrage 

between buyer and seller

• “Given that ancillary and limited purpose for the importation of the laytime provision into 

the contract of sale, there is good reason for construing the buyer’s right to demurrage as 

being the sole remedy for “breach” of the loading rate guarantee which is inserted simply 

as the trigger to the right to demurrage”
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Decision in The Bonde

72

• 3. Demurrage works in the same way in a sale contract as it does in a 

charterparty, such that what is liquidated is the same.

• “[…]the importation of the charterparty “regime” into the Sale of Goods Act regime so far 

as the incidence of demurrage is concerned should carry with it mutatis mutandis the 

restrictions which apply to the parties’ remedies so far as breach of laytime/loading rate 

provision is concerned.”

71

72



18/03/2021

37

© 2020 Cargill, Incorporated. All rights reserved.

The Bonde considered in The Eternal Bliss

73

• “…a demurrage clause provides an estimate of the loss of prospective freight likely to be 

suffered if the ship is kept beyond the laydays, and therefore “demurrage is not and/or should 

not be the exclusive compensation where failure to load within the contractual laytime has 

consequences other than the detention of the ship.  As agreed compensation for detention of a 

ship it does not cover… the separate and independent head of loss represented by the 

necessity to pay carrying charges for the excess time taken in loading”.  In my view, that 

argument was sound in principle…”

• “There is to my mind no rational basis for saying that the position is different merely because 

the effectively warranted delivery date is a function of the laytime provisions rather than a 

delivery date separately stated as such.  The idea that by agreeing also to a demurrage clause, 

typically referable to the charterparty demurrage rate, the buyer is agreeing to forgo his normal 

late delivery claim[…] is startling and, in my respectful view, not at all likely to be the intention of 

traders agreeing fob sales.”
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Damages?

74

• In contracts where the only damages contemplated are basis contract v market price, no claim 

for damages will arise

• GAFTA 64 (FOB):  

• 21.(d) in all cases the damages, shall, in addition, include any proven additional expenses 

which would directly and naturally result in the ordinary course of events from the 

defaulter’s breach of contract, but in no case shall damages include loss of profit on any sub-

contracts made by the party defaulted against or others unless the arbitrator(s) or board of 

appeal, having regard to special circumstances, shall in his/their sole and absolute discretion 

think fit.
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Separate types of damage

75

• Damage to cargo

• Damage to the vessel

• Deadfreight

• Carrying charges

• Direct and natural result?

• Reasonably foreseeable?

Q & A
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