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How is maritime arbitration working in London-and
how can it be made even better
The most important factors facing the present fortunes of maritime arbitration
in London and its future development were vigorously discussed at the two
webinars of the London Shipping Law Centre on 15 and 16 September marking
London International Shipping Week.
The primary focus was on: “Who controls the arbitration process itself, with its
inevitable effect on costs and procedural time”, which I presented with
overarching questions for our debate. I was mostly concerned with how to
balance the Tribunal’s powers and duties with the fundamental right of the
parties in arbitration to choose how their disputes are to be resolved, a right
allowed and safeguarded by the Arbitration Act 1996 and known as “Party
Autonomy”. This led on to: “How the maritime arbitration system in London
meets the needs of users” with careful consideration of what aspects might
benefit from possible reform of the Arbitration Act, and/or the arbitration
terms, - in short, a “Reality Check”.
Under the banner of an “Arbitration RoundTable Debate”, the debate was
conducted by two panels1 led by Mrs justice Cockerill, as the Chair. You will find
their relevant topics by reading the pages that follow, or by listening to the
recordings posted on the LSLC website and YouTube. I believe that all the
presentations and the debate yielded a range of highly constructive views from
both the panellists and the users of arbitration services.
As users know, London arbitration and the LMAA arbitrations are conducted to
a very high standard by highly skilled professionals - arbitrators, solicitors,
barristers and other experts - backed up by a first-class court system. The LSLC
has been pleased to provide a platform for them to discuss developments in
arbitration and dispute resolution, major components of the maritime services
offered in London.
1

In the past, the composition of our LSLC panels in the previous “Arbitration Roundtable
Debates” were twelve professionals (mostly male) all experts in the arbitration field. This year,
the platform was given to twelve professional women with exceptional cumulative expertise
in arbitration as lawyers, expert witnesses, users and, of course, in the practice of arbitration.
Having the distinguished Mrs Justice Cockerill chairing both webinars endorsed the panel’s
composition.

It was unfortunate that Covid restrictions prevented a face-to-face debate as per
the Centre’s two previous successful RoundTable Debates on arbitration.
However, remote sessions enabled our international audience participating
from 43 countries to put questions electronically, providing the panel with more
avenues to explore.
The LSLC will continue to promote education and reform in shipping and
commercial law for the advancement of knowledge relating to a host of
disciplines and issues across the maritime services spectrum.

Dr Aleka Sheppard
LMAA Arbitrator
Founder/Chairman LSLC
www.alekasheppard.com

THE CHAIRMAN

The Honourable Mrs Justice Cockerill DBE
Mrs Justice Cockerill was called to the Bar by Lincoln’s Inn in
1990 and appointed Queen’s Counsel in 2011. She practiced
at the Commercial Bar from 1991 to 2017, gaining wide
experience in international commercial law in a variety of
courts and arbitration tribunals. Her specialisms at the Bar
included the full range of disputes which arise from shipping
and international trading transactions, ship and yacht building
cases, insurance and reinsurance claims, conflicts of law and
compelled evidence in civil proceedings. She is the author of “Compelled Evidence in
Civil Proceedings” (2012 OUP).
Mrs Justice Cockerill was appointed as a Deputy High Court Judge in 2015
(Administrative and Commercial Courts) and as a High Court Judge in November
2017. She is assigned to the Queen’s Bench Division and is ticketed to sit in the
Commercial Court, Technology and Construction Court and Administrative Court as
well as the QB General list. She was appointed Judge in Charge of the Commercial
Court in August 2020.

Mrs Justice Cockerill also chairs Panel 2 on 16th September

Welcome – The Honourable Mrs Justice Cockerill DBE
Good afternoon, everybody, welcome to “London Maritime Arbitration: costs
and time are the thorny issues for users - Who is in Control”?
Thank you all for making this lunch date with us. This session is the first of two
seminars hosted by the London Shipping Law Centre as part of the London
International Shipping Week’s events. The second seminar “Reality testing in
London arbitration: does the system serve the needs of users?” will be at the
same time tomorrow with a slightly different panel.
Now, while she modestly appears only as a speaker in part one today- leaving to
me the glory of being chair on both occasions - I am sure that nobody is in any
doubt that Aleka Sheppard, the Chairman of the London Sipping Law Centre has
been the driving force behind both the structuring and organization of both of
these seminars, and we are immensely grateful to her for all the work that she
has put in to the webinars. She is of course also our lead speaker in the sense
of having the first slot in today's seminar.
London arbitration is obviously a huge and very successful business and we,
probably, all share a degree of pride in our involvement in it, but it has reached
that position because those involved in it have worked very hard indeed to make
sure the process works, over many years, to ensure that arbitration in London is
as efficient and effective as it can be, and the problems are identified and
solutions found as quickly as possible. The two sessions which we are proposing
are looking at two facets of this. If we may say so, the first today is about the
way that arbitrators control the process, and tomorrow we will look at aspects
of the legal structures in place to support arbitration. In relation to each, we are
going to look at issues and difficulties and questions that we need to ask
ourselves in order to make sure that London arbitration continues to be as good
and successful as it is at the moment.
Now these two sessions have a very interesting distinguishing feature, which
some of the more observant of you may have clocked already. They are all
women panels on both occasions, and I would just like to say what a pleasure it
has been to find that not only was there so much of interest that we couldn't
confine it to one session, but also that there were simply too many talented
female speakers available to confine them to one session.

Before we start a short word about format. I am not going to do lengthy
introductions of speakers. In the first place, you are going to know them all by
reputation anyway. Secondly, you can find their biographies on the London
Shipping Law Centre’s website and, thirdly, and very importantly we have a lot
of ground to cover and limited time to do it.
The next point I should just mention is there's no need to take notes; there will
be a recording of both seminars and the papers of the speakers will be published
on the website of the London Shipping Law Centre; the format is that each
speaker will speak for about seven minutes, I’m going to be quite tough on them
on that, just reminding them, each one will leave us with some questions to
prompt later discussion; do however feed through any questions of your own
please ask them in the Q&A function; I will monitor those and we'll work in as
many as we can at the end.
Moving on, I am going to hand over to the speakers in a minute, the topics up
for discussion are: firstly, Aleka is going to deal with: “Balancing party autonomy
with the tribunal's powers and duties”; then Cathy and Ros are going to do a
double act on: “Getting the most from experts throughout the arbitral process how much control should arbitrators exert over experts”; then Philippa is going
to look at: “Foreign law in London arbitrations- how it is proved and who
decides”; then Sarra, otherwise known as the ‘other Sarra’ or Sarra with 2
double ‘r’, will ask the question: “do the LMAA terms facilitate the swift and
cost-effective resolution of disputes”; and Nicola will round off with: “An
industry perspective on tribunal's pro-activity during the process”; and after all
of those we will then turn to the Q&A.
So I'll hand over now to Aleka and I hope you will very much enjoy what follows;
I’m very much looking forward to it myself.

Panel 1 - 15th September

“London Maritime Arbitration – costs and time are the
thorny issues for users - Who is in control?”
Chairman: The Hon. Mrs Justice Cockerill DBE
Speakers:
1. Dr Aleka Sheppard – LMAA Arbitrator
Balancing ‘Party Autonomy’ with the Tribunal’s powers and duties
2. Catherine Jago – Consultant, CJH Energy & Ros Blazejczyk –
Solis Marine
Getting the most from experts throughout the Arbitral process: how
much control should Arbitrators exert over experts?
3. Philippa Hopkins QC – Essex Court Chambers
‘Foreign law’ in London arbitrations: how is it proved and who decides?
4. Sarra Kay – LMAA Arbitrator
Do the LMAA Terms facilitate the swift and cost-effective resolution of
disputes?
5. Nicola Cox - West P & I
An industry perspective on Tribunals’ proactivity during the process

Dr Aleka Sheppard – LMAA Arbitrator
Dr Aleka Sheppard is both a civil law and common law lawyer
having studied law at the University of Athens (1st Hon),
University College London (LLM), and Kings College London
(Ph.D.).
Aleka has over 40 years of experience in both the commercial
and legal practice of shipping law. Having qualified as an
English solicitor, she practised in the resolution of maritime
disputes in the City of London since 1980.
In 1993, she was appointed as the Director of shipping law studies at UCL where she
taught shipping law, founded the London Shipping Law Centre, and served as
Professor of Maritime law until 2011.
Aleka has written extensively in maritime law subjects, risk management, dispute
resolution and is the author of Modern Maritime Law.
She has been practising as an Arbitrator or Mediator since 2007 in a variety of shipping
and commercial disputes. She sits as arbitrator under the LMAA Terms and the LCIA
Rules.
She is a full member of the LMAA, Fellow of the CIArb, member of The Baltic
Exchange and the LCIA. Aleka is the Founder & Chairman of the London Shipping
Law Centre. Full details at www.alekasheppard.com

www.alekasheppard.com

LISW - LSLC Forum for Shipping, Commercial Law, & Dispute
Resolution

London Maritime Arbitration – Costs and Time are the Thorny Issues
for Users – WHO IS IN CONTROL?

Balancing Party Autonomy with Tribunal’s Powers & Duties
Dr Aleka Sheppard – LMAA Arbitrator www.alekasheppard.com
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Party Autonomy – Meaning & foundation
Simply means that the parties are free to agree in the arbitration
agreement the law, the place of arbitration, the applicable
procedures, and how to appoint arbitrators
❖ Enshrined in section 1(b) of the Arbitration Act 1996 (AA’96) and,
implicitly, in NY Convention 1958
❖S.1(b): “Parties are free to agree how their disputes are resolved
subject to safeguards as necessary in the public interest”
www.alekasheppard.com
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Party Autonomy – Scope
❖S. 1(c) of the Act safeguards P/A by not allowing court

interference
❖S. 1(b) is not mandatory but fundamental. The bedrock of
arbitration
❖Save for Mandatory sections (i.e. s. 33) of the AA’96, most
sections of the Act allow Party Autonomy (s 4).
www.alekasheppard.com
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Party Autonomy – Limitations
It is not limitless, but it is subject to:
❖public policy considerations (see NY Convention Art V(2)(b)
and AA’96 s 103(3));
❖Or other limitations as found in the law of the lex arbitri
and in NY Convention: e.g. equal treatment of the parties
www.alekasheppard.com
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Party Autonomy – Limitations
Also Subject to:

❖the principles of arbitration and the duties of Tribunals (ss.
1(a) & 33 of AA’96, para 3 LMAA terms 21), such as:
➢ Fair resolution

➢Impartiality (giving each party reasonable opportunity to put its case
and deal with that of its opponent)
➢Adopting suitable procedures avoiding unnecessary delay or expense.
www.alekasheppard.com
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Party Autonomy versus Arbitral Autonomy
The parties have a right to vary procedures
❖E.g. s 34 of AA’96: the Tribunal’s power to decide all procedural
and evidential matters is subject to the parties’ right to agree
any matter. (also para 15(a) LMAA terms 21)
❖Here there is a potential conflict facing Tribunals:
www.alekasheppard.com
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Party Autonomy versus Arbitral Autonomy
Dilemma for Tribunals
❖ Would a variation potentially expose the Tribunal to an
application for serious irregularity under s 33 and s 68 (2)(a) &
(c)?
❖If the parties’ variation is not accepted by a Tribunal, should
the Tribunal resign? (possible solutions in LMAA terms paras
15,17,18?)
❑ if it does resign would it be liable to the parties for costs?
www.alekasheppard.com
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Party Autonomy versus Arbitral Autonomy
Luckily parties’right under s 34 is limited by:
❖The parties’ general duty under s 40 of AA’96: to do all things
necessary for:
❑the proper and expeditious conduct of the arbitral proceedings, and
❑comply without delay with any determination of the tribunal as to
procedural or evidential matters or any order or directions of the tribunal.

❖the LMAA terms or Rules they have agreed
www.alekasheppard.com
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17/09/2021

Questions for debate
❖If parties delay agreeing on any matter (being at a stalemate), what
would you expect the Tribunal to do?
❖Wouldn’t Party Autonomy be, potentially, an excuse for delaying the
process?
❖Would an intervention by the Tribunal be perceived as trumping Party
Autonomy?
❖Or would it rather be more about Arbitral Autonomy than Party
Autonomy? E.g. Tribunal’s powers under s 41 of AA’96.
www.alekasheppard.com
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Questions for Debate
WHO IS IN CONTROL OF THE PROCESS AND OF THE COSTS?
• i. The parties?
• ii. Their solicitors?
• iii. Their insurers? or
• iv. The Tribunal?

www.alekasheppard.com
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London International Shipping Week and the LSLC - Forum for
Shipping, Commercial Law, & Dispute Resolution
Present Arbitration Round Table Debate Panel 1: 15.09. 2021

THEME: “London Maritime Arbitration – Costs and Time are the
Thorny Issues for Users – WHO IS IN CONTROL?”

Dr Aleka Sheppard – LMAA Arbitrator
“Balancing Party Autonomy with Tribunal’s Powers and Duties”
I chose Party Autonomy as it is the most fundamental philosophical and practical
concept underpinning arbitral proceedings. It is the bedrock of arbitration.
Party Autonomy is underlying both sessions of our arbitration round table debate of
today and tomorrow. At the end of the day, we ask: “who is in control during the
arbitration process”?
Lord Saville once made this memorable statement: “parties in dispute are usually
unable to agree upon the time of day, let alone that unfair, expensive or unduly lengthy
proceedings are to be preferred”. And in the 5th edition of The Arbitration Act 1996 –
A Commentary - by Bruce Harris et al (p 179), the authors explain this to mean that
“arbitration tribunals have to take control of proceedings from the outset, although 1
this is far from what happens1”
In this connection, I would like to tell you about my experience of arbitration during the
various stages of my career: when I was practising as a solicitor, we (and I mean the
clan of solicitors) tended to get irritated by, and even angry at, arbitrators if an order
of a tribunal was not as we would have liked it to be for our clients! (No doubt, practising
lawyers today feel in the same way!). When I was teaching at UCL, our approach, as
academics, was to look at both sides of the coin despite complaints received by some
arbitration users about arbitration. While practising as an arbitrator, being on the other
side of the fence, we see who is, in fact, in control!

1

Party autonomy (PA) simply means that the parties are free to agree between
themselves how to resolve their dispute. The starting point is their arbitration
agreement in which they may agree: (i) both the law governing the substance of the
dispute and the law applicable to the procedure of the arbitration; (ii) the procedural
terms or rules to be applied to the process; (iii) who to appoint as arbitrators and how
to appoint them; and (iv) the powers to be given to the Tribunal, as far as the lex arbitri
permits.
For my theme today, I focus on how to balance Party Autonomy during the process of
an arbitration with the powers and duties of the Tribunal as far as English law is
concerned.
I am mostly concerned with who is in control of the process, which will, inevitably,
impact on the costs of the arbitration and on any possible delay that may ensue, which
is the general theme of our debate today.
First, I will explain the concept and its limitations; second, how Party Autonomy
interweaves with Arbitral Autonomy; third, I will deal with some questions for you to
consider, and perhaps debate; fourth, I will draw some broad conclusions on Party
Autonomy.
Foundation and Scope of Party Autonomy:
1. Party Autonomy (PA) is enshrined in section 1(b) of the Arbitration Act 1996
(AA’96) and, implicitly, in NY Convention 1958 on recognition and enforcement
of Awards Art V(1)(d):

a. S.1(b) of AA’ 96: “Parties are free to agree how their disputes are resolved
subject to safeguards as necessary in the public interest”;

b. Art V(1)(d) of NY Convention states: “Recognition and enforcement of the
award may be refused, 1if1. the arbitral procedure was not in accordance
with the agreement of the parties or, failing such agreement, not in
accordance with lex arbitri”.

2. S. 1(b) of AA’96 is not mandatory but fundamental. And s1(c) safeguards PA
by not allowing court interference.
2

3. Save for Mandatory sections (i.e. s. 33) of the AA’96, most sections of the Act
allow PA (s 4).

Limitations of Party Autonomy:
4. Party Autonomy is not limitless, but it is subject to:

a. public policy considerations (see NY Convention Art V(2)(b) and
AA’96 s 103(3));
b. Or other limitations as found in the law of the lex arbitri and in NY
Convention:

such as the duties of the Tribunal by law i.e. for equal treatment of
the parties under s 33 AA’96;
NY Convention Art V(1)(b): “1the party against whom the Award is
invoked was not given proper notice of the appointment of arbitrator
or of the arbitration proceedings or was otherwise unable to present
its case”.

c. the principles of arbitration and the duties of Tribunals (see s. 1(a) and
s. 33 of AA’96); see also para 3 of LMAA Terms 2021.

i. Fair resolution;
ii. Impartiality (giving each party reasonable opportunity to put its
case and deal with that of its opponent);
iii. Adopting suitable procedures avoiding unnecessary delay or
expense.

Party Autonomy versus Arbitral Autonomy:
5. However, the parties have a right to vary procedures

3

a. An example of variation is found in s 34 of AA’96: the Tribunal’s power
to decide all procedural and evidential matters is subject to the parties’
right to agree any matter. Also see para 15(a) of LMAA Terms 2021.

b. Here there is a potential conflict facing Tribunals:

If a variation of powers under s 34 is not in writing, it would
potentially expose the Tribunal to an application for serious
irregularity under s 33 and s 68 (2)(a) & (c);

If a variation is not accepted by a Tribunal, should the Tribunal
resign? This may be academic because LMAA Tribunals propose
solutions e.g. para s 15, 17,18 of LMAA Terms 2021.

c. Most importantly, such right under s 34 is not limitless, but it is limited
by:

The parties’ general duty under s 40 of AA’96: to do all things
necessary for:
the proper and expeditious conduct of the arbitral
proceedings, and
comply without delay with any determination of
the tribunal as to procedural or evidential matters
or any order or directions of the tribunal.

The LMAA Terms (if the parties have agreed to be bound by
them) provide detailed procedures.

6. Party Autonomy may now be also affected by the ICCA 2021 Guidelines on
Standards of Practice in international Arbitration applying to all participants and
arbitrators reminding all parties about civility in their conduct during the
proceedings and efficiency in procedures for the proper administration of
justice. In particular, Guidelines for Arbitrators III (C) provide: Arbitrators shall
act efficiently: Guideline III.C reflects the overarching principle that an efficient
4

process is critical to the administration of justice in international arbitration and
that arbitrators play a central role in ensuring efficiency. Accordingly, arbitrators
should not accept appointments when they are not able to devote the time and
attention to the arbitration that the parties are reasonably entitled to expect,
taking into account the nature and complexity of the dispute.

7. Questions for debate – considering the aforesaid:
a. If parties delay agreeing on any matter (being at a stalemate), what
would you expect the Tribunal to do? (Order a CMC? Or consider if the
matter would be suitable for a preliminary issue?)

b. Wouldn’t Party Autonomy be, potentially, an excuse for delaying the
process? E.g when a party waits for client instructions for rather too long
a time?

c. Would an intervention by the Tribunal be perceived as trumping Party
Autonomy?

d. Or would it rather be more about Arbitral Autonomy than Party
Autonomy? E.g. Tribunal’s powers under s 41 of AA’96.

e. At the end of the day, WHO IS IN CONTROL OF THE PROCESS AND
OF THE COSTS?
i. The parties?
ii. Their solicitors?
iii. Their insurers? or
iv. The Tribunal?

Conclusion
(i)

Party Autonomy is the fundamental principle of arbitration based on the
parties’ freedom of contract; it plays a most important role during the whole
process of arbitration.

5

(ii)

In my view, the parties through their insurers and/or their instructions to their
solicitors are in control of the process, of any delay, and of the arbitration
costs.

(iii)

But the Tribunals should not become the “slaves” of Party Autonomy! They
have a duty to stop procrastination and be proactive, in the event of a
stalemate between the parties, if it is impossible for them to agree.
Competent Tribunals will know when to intervene, non-competent ones, or
those who are too busy (but see now the ICCA guidelines) may forget about
the reference!

(iv)

Not everything will be found in the institutional Rules, or in the LMAA Terms,
but it is a matter for the particular Tribunal to use its discretion and to
determine a matter of impasse between the parties, as it seems fit on a
case-by-case basis.

(v)

For the sake of completeness, Party Autonomy is not limitless but is subject
to some fundamental restrictions:
•

first, one may be found in the arbitration agreement itself (i.e issues of
arbitrability and validity of the agreement);

•

second, the system of law chosen to apply to the contract must not be
against public policy and the lex arbitri;

•

third, powers conferred upon the Tribunal by the parties must not be
against the lex arbitri (e.g against the mandatory sections of the
Arbitration Act, or the public policy of the State of the arbitration seat);

•

fourth, as the arbitration agreement is between the parties to the
agreement, they cannot involve third parties. Thus, arbitration should be
conducted within the four corners of an arbitration agreement; only the
court has powers over third parties, not the arbitral Tribunal, unless the

6

parties to an arbitration agreement agree to include third parties, i.e. by
agreeing to the consolidation of proceedings (see s. 35 of AA’96);

•

All these matters are fundamental for the recognition and enforcement
of Awards under the NY Convention which Tribunals should bear in
mind.

DR ALEKA SHEPPARD – LMAA ARBITRATOR
FOUNDER/CHAIRMAN OF THE LONDON SHIPPING LAW CENTRE
www.alekasheppard.com
Quadrant House
10 Fleet Street
London EC4Y 1AU
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Catherine Jago – Consultant, CJH Energy
Catherine Jago is the founding director of CJH Energy Ltd
(www.cjhenergy.co.uk) providing expert witness services
internationally on issues involving oil trading, commodity price
risk management, shipping issues, refining matters, and
technical issues associated with up and downstream
commodity issues. Catherine has over 39 years experience in
the international oil industry and has worked for over 31 years
with many international legal firms acting as an oil expert to
assist in litigation or pre litigation issues concerning the impact on losses of delays of
delivery or loading of oil cargoes, valuing contaminated cargoes of oil, independent
evaluation and testing of the magnitude and effectiveness of commodity hedging
scenarios, assisting with quantum, and on occasions, liability. She is a member of the
Expert Witness Institute, and the Baltic Exchange Expert Witness panel and has
written a number of papers, presented to firms of solicitors and groups of companies
and arbitrators, on quantum issues, especially the impact of hedging on damages. She
has written a number of books on oil industry matters. She is also a Fellow of the
Chartered Institute of Arbitrators, and a supporting member of LMAA, SCMA, LCIA,
GCCIC Arbitral Institutes.

Ros Blazejczyk – Solis Marine
Ros is a naval architect specialising in salvage, wreck removal
and shipping incident investigations. As well as having giving
expert evidence in Court and arbitration she also provides
technical advice on-site and has been involved in a number of
complex and politically sensitive salvage and wreck removal
operations worldwide. Her work has included development of
salvage specifications and management of the bid evaluation
process in addition to overseeing the operation itself. She is
particularly experienced in dealing with seriously damaged large container vessels
following grounding or collision, including the practical aspects relating to discharge of
damaged containers from flooded holds, management of structural condition and
refloating operations.

www.cjhenergy.co.uk

LISW - LSLC Forum for Shipping, Commercial Law, & Dispute Resolution

London Maritime Arbitration – How much control should Arbitrators
exert over Experts?

GETTING THE MOST FROM EXPERTS THROUGHOUT THE
ARBITRAL PROCESS

Catherine Jago Expert, LMAA Supporting Arbitrator, FCIArb www.cjhenergy.co.uk
Ros Blazejczyk, Naval Architect, Solis Marine Consultants www.solis-marine.com

1

We would welcome views on our propositions
❖Arbitrators should Control Issues Experts Address
❖Arbitrators should allow experts to provide additional
supplemental report to address new points from other side
❖Arbitrators should insist that Joint Expert Memos be signed off on
the day of the Joint Expert Meeting
❖Arbitrators should Remind Experts of their Duties
❖Experts should be encouraged to agree methodologies and
calculations to assist the Tribunal
❖Arbitrators should strongly encourage virtual hearings where ever
possible
www.cjhenergy.co.uk
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Arbitrators should Control Issues Experts Address
❖Arbitrators should ensure that Experts only address issues which are
clearly pleaded.
❖Most cases evolve over time and pleadings may not always keep up with
issues to be addressed.
❖Defining the expert issues can be better achieved by involving experts
when agreeing the issues in the order for expert evidence.
❖Without experts’ involvement in defining the issues, experts may have to
interpret the issues, based on their understanding of the case as given to
them by their instructing solicitors. This can result in two experts
addressing different issues.
www.cjhenergy.co.uk
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Arbitrators should allow experts to provide additional
supplemental report to address new points from other
side
❖ Experts should be allowed to address new issues brought up in supplemental
reports– but control needs to be exercised to prevent too many iterations
❖However, experts should be discouraged from bringing up new issues in
supplementals. All issues relevant to pleaded case (with any amendments)
should be addressed in first report

www.cjhenergy.co.uk
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Arbitrators should insist that Joint Expert Memos be
signed off on the day of the Joint Expert Meeting
❖Joint Expert Memo’s (JEM) should summarise points of agreement and
disagreement between the experts to assist the tribunal.
❖Joint expert meetings should be confidential
❖Allowing too much time to agree the JEM encourages changes to be made
after the meeting and can result in points of agreement being lost
❖Agreeing the Joint Expert Memo on the day of the meeting (or latest next
day) would reduce this risk

www.cjhenergy.co.uk
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Arbitrators should Remind Experts of their Duties
❖Not all experts recognise that their duty is foremost to the tribunal – they
argue their clients case. Inexperienced experts may fail to understand
this.
❖Role of an expert is a complex one – instructed and paid by client but
duty is foremost to the tribunal. May mean that expert’s true opinions do
not help client’s case but must still be expressed.
❖JEMs should not be shared with solicitors until agreed. Discussions in
Joint Expert Meeting should remain confidential apart from content of
JEM

www.cjhenergy.co.uk
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Experts should be encouraged to agree methodologies
and calculations to assist the Tribunal understand
quantum
❖ Even if the expert disagrees with the principles behind the calculations,
they should agree methodologies and calculations to assist the tribunal
❖Models should be created to allow tribunals to test the impact of their
decisions on quantum by providing an interactive model
❖Experts should be expected to allow time at the end of the hearing to make
any additional calculations and agree them between the experts to assist the
tribunal

www.cjhenergy.co.uk
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Arbitrators should strongly encourage virtual
hearings where ever possible
❖The past 18 months have shown that virtual hearings work – why take a
step backwards and return to insisting experts, witnesses, lawyers and
clients travel at huge cost to the planet, and to the client
❖Experts prefer well run virtual hearings but still need to be involved in the
rest of the process as usual
❖Virtual hearings encourage the use of electronic documents - again better
for the planet and requires digital rather than hard copy storage
❖Training for experts needed on how to give evidence virtually

www.cjhenergy.co.uk
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Many thanks for your attention – please share
your views with us either during this session or
later
❖ Catherine Jago catherine@cjhenergy.co.uk
❖ Ros Blazejczyk r.blazejczyk@solis-marine.com

www.cjhenergy.co.uk

9

5

Philippa Hopkins Q. C. – Essex Court Chambers
Philippa Hopkins QC was called to the Bar in 1994 and has
been a tenant at Essex Court Chambers since October 1995.
She took silk in 2018.
Philippa acts and advises in a wide range of commercial
disputes, with a particular emphasis on shipping. Her work is
mainly in the Commercial Court and in arbitration; she also sits
regularly as an arbitrator. Recent examples of her reported
cases are TAQA Bratani Ltd. v. RockRose UKCS8 LLC [2020], J v. K [2019] and Griffin
Underwriting Ltd v. Varouxakis [2019]. Between May 2018 and June 2020, she acted
for Her Majesty’s Treasury in relation to its long-running dispute with Bank Mellat.
Regularly recognised by the leading legal directories for her shipping and commodities
work (as well as insurance and commercial arbitration), clients describe Philippa as
“exceptionally quick and intellectually strong”, “able to deal with serious and complex
submissions with refreshing humour” and “an outstanding advocate, who is very sharp
and tends to frighten the opposition with her intellect and drive”.
Philippa is one of the editors of Arnould’s Law of Marine Insurance and Average and
a contributor to the White Book, editing the sections on the Commercial Court and on
arbitration.
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‘Foreign law’ in London arbitrations: how is it proved and
who decides?
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“FOREIGN LAW” IN LONDON
ARBITRATIONS

▪ London seat = London “curial law”
▪ And in many London maritime arbitrations, the
law applicable to the substance of the dispute
will be English law
▪ But it need not be (in whole or in part)
▪ And what happens when it isn’t?
essexcourt.com
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“FOREIGN LAW” IN LONDON
ARBITRATIONS
The English law traditional court approach
▪ Foreign law is a question of fact: Earl Nelson v. Lord Bridport
(1845) 8 Beav. 527
▪ Propositions of foreign law must therefore be proved as facts, by
adducing expert evidence
▪ There is a presumption that, if no such evidence is adduced, the
foreign law in question is the same as English law
▪ But that presumption has its limits: FS Cairo (Nile Plaza) LLC v.
Brownlie [2020] EWCA Civ. 996 (appeal pending)

essexcourt.com
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“FOREIGN LAW” IN LONDON
ARBITRATIONS
Does the same approach apply in London arbitration?
▪ Merkin: Arbitration Law at [7.24] says it does
▪ But see Arbitration Act 1996, s. 34:
(1)

It shall be for the tribunal to decide all procedural and
evidential matters, subject to the right of the parties to agree
any matter.
(2) Procedural and evidential matters include—
…
(g) whether and to what extent the tribunal should itself
take the initiative in ascertaining the facts and the law.

essexcourt.com

6

3

“FOREIGN LAW” IN LONDON
ARBITRATIONS
The “international arbitration” approach
▪ Much more fluid

▪ 2008 International Law Association Recommendations on
Ascertaining the Contents of the Applicable Law in International
Commercial Arbitration at [9]:
“In ascertaining the contents of a potentially applicable law or
rule, arbitrators may consider and give appropriate weight to any
reliable source, including statutes, case law, submissions of the
parties’ advocates, opinions and cross-examination of experts,
scholarly writings and the like.”
essexcourt.com
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“FOREIGN LAW” IN LONDON
ARBITRATIONS
So what are the options?
▪ “Old-style” expert evidence, with cross-examination
▪ Expert evidence with hot-tubbing
▪ Oral submissions by registered foreign lawyers
▪ Oral submissions by English lawyers, with assistance from foreign
lawyers
▪ Written submissions by foreign lawyers
▪ Provision of legal materials on which submissions are made
▪ Arbitrators do their own homework

essexcourt.com
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“FOREIGN LAW” IN LONDON
ARBITRATIONS
It’s more difficult than you might think…
▪

Who decides?

▪

To what extent do the arbitrators’ skill-sets matter?

▪

What happens if there’s a gap in the evidence/submissions?

▪

Is the English law “presumption” helpful?

▪

What about cost?

▪

Risks involved in taking a “non-traditional” approach – especially if
arbitrators do their own homework
essexcourt.com
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“FOREIGN LAW” IN LONDON
ARBITRATIONS
Some suggestions, for discussion
▪ Where the applicable law is or may be a law other than English law,
the question of how that law will be established needs to be
considered and appropriate directions given at an early stage
▪ It may assist to identify the issues under the relevant law
▪ The tribunal should be involved, but shouldn’t impose a solution with
which the parties don’t agree
▪ A submissions-type approach is likely to be sensible where the
“foreign law” is a common law system, especially if it is close to
English law
▪ It may be less sensible where the “foreign law” is one less close to
English law
▪ But that may depend on who is making the submissions, and also on
the skill-set of the tribunal
▪ The approach taken must be proportionate and cost-effective
essexcourt.com
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“Foreign” law in London arbitrations – how is it proved and who decides?
We have just been discussing expert evidence in London arbitrations in a general sense. I am
now going to say a little about one particular type of expert evidence – or perhaps not expert
evidence – that gives rise to particular issues in the context of international arbitrations,
including maritime arbitrations: foreign law, and what to do about it.
The issue arises as follows.
I am assuming for present purposes that we are indeed dealing with London arbitration, that
is to say, an arbitration with a London seat – which will, in the shipping context, usually
though not necessarily, mean LMAA arbitration.

That will mean that the “law of the

arbitration”, or “curial law” as it is sometimes described, will be English law.
But it does not, of course, follow that the law applicable to the substance of the dispute will
also be English law. It may be – and it often will be – but it need not be. Some law other than
English law may apply to all or part of the matters in issue.
And the question then arises: how is that law – I hesitate to call it “foreign law” as that seems
very London-centric, but it is a useful shorthand – how is that foreign law to be proved?
In court, the answer is reasonably clear. It arises from that peculiar rule of the English law of
evidence which says that foreign law is a question of fact: that goes back to Earl Nelson v.
Lord Bridport (1845) 8 Beav. 527. It follows that foreign law must be proved, like any other
fact. And the general rule, therefore, is that it must be proved by expert evidence.
If expert evidence is not adduced, however, all is not necessarily lost. For English law also
provides that, in the absence of evidence as to the relevant foreign law, there is a presumption
that that law is the same as English law. There are limits to that principle, and in some
instances it will not apply; it may also be necessary to plead out specific provisions of foreign
law right at the outset. That is a topic which there is not time fully to explore today, but the
current state of the law is to be found in FS Cairo (Nile Plaza) LLC v. Brownlie [2020] EWCA
Civ. 996 (appeal pending).
Those, at least, are the principles. But there is an air of unreality about this, because foreign
law is – self-evidently and whatever the cases say – not a question of fact like any other, and
usually, whatever English law chooses to presume, a foreign law will not be the same as
English law. A valuable critique of the position, albeit one that predates Brownlie, is to be
found in an article in the Singapore Law Journal from 2017 by David Foxton Q.C., as he then
was: see (2017) 29 SAcLJ 194: “Foreign Law in Domestic Courts”.
But a London arbitration is not a domestic court. Do the same rules apply – in other words,
in an arbitration with a London seat, subject to English curial law, must foreign law be proved
by way of expert evidence, and does the English law presumption of “sameness” apply if it is
not?
1

There is surprisingly little judicial wisdom on the topic. The closest authority of which I am
aware is Hussmann (Europe) Ltd v. Al Ameen Development & Trade Co. [2000] 2 Lloyd’s
Rep. 83, in which Thomas J. held that London arbitrators are not obliged to call for expert
evidence on applicable foreign law, and may presume that it is the same as English law unless
one or other party seeks to argue that it is different. Does it follow that London arbitrations
treat foreign law as fact, which can (indeed must) be proved, if at all, by expert evidence?
Professor Merkin seems to think so – see his loose-leaf text Arbitration Law, at [7.24].
There is, however, another view, which is that the “foreign law is a question of fact” rule, and
the attendant presumption, are matters of the English law of evidence which simply do not
apply, or at least do not apply with their full rigour, in arbitrations. That derives some support
from the wording of section 34 of the Arbitration Act 1996, which provides that:
“(1) It shall be for the tribunal to decide all procedural and evidential matters, subject to the right of
the parties to agree any matter.
(2)

Procedural and evidential matters include—
…
(g)

whether and to what extent the tribunal should itself take the initiative in ascertaining the
facts and the law.”

For some time now, arbitrations conducted under the ICC Rules in particular, but also the
rules of other international arbitration institutions such as the LCIA, have adopted a quite
different approach to the question of proof of foreign law. That approach regards the
insistence on foreign law as an issue of fact, and the associated presumption, as far too
parochial. So, for example, Webster and Bühler observe in the current (4th) edition of the
Handbook on ICC Arbitration: Commentary and Materials (at [21-56)]):
“As regards the proof of law, there is no set practice in ICC arbitration. In many instances, issues of
national law will be argued by the lawyers who represent the parties. Unlike in state court proceedings,
there is no requirement in ICC arbitration that foreign law be proven by expert evidence or other means
as a question of fact. In many other cases, however, the parties will submit legal opinions with respect
to matters of national law. Most international arbitrators are experienced in various legal systems and
therefore are quite flexible as to how the relevant rules of law are addressed in the proceedings.”
And the 2008 International Law Association Recommendations on Ascertaining the Contents of the
Applicable Law in International Commercial Arbitration state, at [9]:
“In ascertaining the contents of a potentially applicable law or rule, arbitrators may consider and give
appropriate weight to any reliable source, including statutes, case law, submissions of the parties’
advocates, opinions and cross-examination of experts, scholarly writings and the like.”
Putting to one side the question of whether it is really right that most international arbitrators
are experienced in various legal systems as Webster and Bühler suggest, it does seem clear
that arbitrators can, and perhaps should, take a more flexible approach, bearing in mind the
international nature of most arbitrations, and the provisions of the Act. In the shipping
2

context, those provisions are mirrored in the LMAA Terms: clause 15(a) of the 2021 Terms
provides that,
“It shall be for the tribunal to decide all procedural and evidential matters, but the tribunal will where
appropriate have regard to any agreement reached by the parties on such matters.”
The LMAA Questionnaire does not specifically address the question of proof of foreign law,
and might be said implicitly to assume that this will be done by way of expert evidence. But
that might well not be the best way to prove a relevant law. It is notoriously expensive, and
the cross-examination of experts can take up time in a hearing that could be better spent. Cost
and time are big factors here.
But if foreign law is not to be proved by way of expert evidence in the traditional fashion,
what are the alternatives? The answer is that there are plenty. They include the following.
It is possible still to have expert evidence, but with so-called “hot-tubbing”: a proper dialogue
between two expert foreign lawyers can be a useful way of getting to the heart of the issue
and ironing out inconsistencies that may be more apparent than real.
What will often be more appropriate, however, is for the foreign law in question to be treated
as a matter of submission rather than evidence. London arbitrators are not bound by rules as
to rights of audience. Therefore those submissions can, and often most appropriately will, be
made by registered foreign lawyers, either orally or in writing. Or it may be that the English
lawyers involved are well able to make the submissions, with or without assistance from
foreign lawyers – particularly if the law in issue is part of a common law system that bears
close similarities to English law. Those submissions can – and usually should – include the
provision of the legal materials in relation to which the submissions are made, together with
translations if necessary. It is also possible for arbitrators to do their own homework in
relation to a foreign law, particularly if they have relevant experience of language skills.
All this is easy to say, but it may be harder in practice to work out the best approach in a
particular case. There will be questions as to how the right approach is determined. Of course
the arbitral tribunal must have the last word, but the parties’ views will matter, and resolving
them may be tricky if those views differ. One tricky area may be whether the correct approach
is or is not dictated by the arbitrators’ skill-sets. Suppose, for instance, that there is an issue
of French law to be determined in the arbitration, that one of the parties is French and that
that party has appointed a French lawyer as arbitrator, but that the other two tribunal
members are English lawyers. The French lawyer’s experience and skills may well be
invaluable – but it may be that the non-appointing party is not comfortable with any
suggestion that no French law expert evidence is required.
Problems can also arise with a submissions-only approach if the submissions or materials that
are adduced are thin. If the arbitrator is uncomfortable with the level of assistance provided,
what is he or she to do? One possibility is reliance on the presumption that the relevant
foreign law is the same as English law, but that might be considered to be inappropriate or
3

unreal. The “arbitrators’ own research” approach can give rise, I suggest, to particular
problems: this is something that should be handled with care. In particular, and as with
domestic authorities, any arbitrator will be wise to raise with the parties the fruits of his or
her research and to invite comment – or face a challenge under s. 68 of the 1996 Act.
There is unlikely to be a one-size-fits-all answer to these questions, but I suggest that the
following is likely to be a reasonable guide:
▪

Where the applicable law is or may be a law other than English law, the question of how
that law will be established needs to be considered by the tribunal, and appropriate
directions given at an early stage. That may mean the tribunal raising the point if the
parties have not done so.

▪

It may assist to identify the issues under the relevant law. That is something that ought
to be capable of being achieved at a relatively early stage, and will focus the parties’
minds on the sort of approach that may be required.

▪

The tribunal should be involved in determining how the foreign law is to be proved, but
should not impose a solution with which the parties do not agree.

▪

A submissions-type approach is likely to be sensible where the foreign law is a common
law system, especially if it is close to English law. That is an approach which is presently
being trialled in the Commercial Court.

▪

It may be less sensible where the foreign law is one less close to English law. Where the
system of law under consideration is really quite alien to the tribunal – because of
language, or a different approach (e.g. code-based instead of common law) – expert
evidence may, subject to questions of cost, be more appropriate.

▪

But that may depend on who is making the submissions, and also on the skill-set of the
tribunal. If there are foreign lawyers involved in the arbitration and able to make
submissions of a kind which will really assist the tribunal, or if the tribunal has all the
skills it needs, expert evidence may be overkill even in such a case.

▪

The bottom line must be that the approach taken must be proportionate and costeffective. In many cases, moving away from the traditional expert evidence approach
will result in significant savings of costs and time, with little, if anything, to be lost in
terms of the tribunal’s being satisfied that it can properly understand and make findings
as to the law in question.

Philippa Hopkins Q.C.
Essex Court Chambers
13 September 2021
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Sarra Kay – LMAA Arbitrator
Sarra is a full-time commercial arbitrator and
mediator. Sarra has devoted her entire career of
nearly 35 years specialising in maritime, commodity,
off-shore and banking disputes, firstly as a solicitor in
private practice, then as in-house counsel in a
banking institution and for the last 6 years, as a full
time commercial arbitrator and mediator in these
industry sectors. Among her credentials, she is a full member of the LMAA
and a P.R.I.M.E. Finance Dispute Resolution Expert.
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DO THE LMAA TERMS FACILITATE THE SWIFT AND COSTEFFECTIVE RESOLUTION OF DISPUTES?
Sarra Kay – LMAA Arbitrator
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About the LMAA – Shipping, Trade, Offshore Energy disputes
2020

LMAA
(conservative figures)

AGGREGATED 5 INSTITUTIONS

ESTIMATED NEW CASES MARITIME &
COMMERCIAL

1775

3001

ESTIMATED NEW APPOINTMENTS

3010

2884

ESTIMATED AWARDS

523

NOT AVAILABLE

ESTIMATED AWARDS FOLLOWING ORAL
HEARINGS

53

NOT AVAILABLE

▪ More maritime disputes are referred to arbitration in London than to any other venue
worldwide
▪ The LMAA’s members have a wide range of experience and expertise, together
covering almost anything which floats or is fixed to the seabed
▪ Arbitrations in London are conducted under the Arbitration Act 1996 “save to the
extent … varied, modified or supplemented” by the Terms
▪ LMAA members usually accept arbitration appointments on LMAA Terms and nonmembers can do so too
2
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DO THE LMAA TERMS FACILITATE THE SWIFT AND COSTEFFECTIVE RESOLUTION OF DISPUTES?

YES!
Objective: “….to obtain the fair resolution of maritime and other
disputes by one impartial tribunal without unnecessary delay or
expense.”
[Para 3]

3

FLEXIBILITY AND ADAPTABILITY - leads to swift and costeffective resolution
▪ 3 sets of Terms/Procedures offering a wide range of choice for
the resolution of disputes referred to London arbitration,
providing different procedures and time-tables suited to
disputes of different monetary values (subject to different levels
agreed by the parties):
➢ The LMAA Terms - US$400K or more
➢ The Intermediate Claims Procedure (ICP) - US$100K to
US$400k
➢ The Small Claims Procedure (SCP) - US$100K or less

4
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FLEXIBILITY AND ADAPTABILITY – leads to swift and costeffective resolution
▪ Works for any type of dispute (i.e. subject-matter neutral) :
➢ Very diverse: Shipping, Trade, Offshore Energy
➢ Of any complexity
▪ Light-touch framework. Time-tables can be followed and
adapted. Broad powers given to a tribunal.
▪ Kept under continuous review. Revised in:
➢ 1997, 2002, 2006, 2012, 2017, 2021
▪ Moves with the times. For example:
➢ Guidelines for Virtual and Semi-virtual hearings, including
electronic bundles
➢ Electronic Signature

[Para 15(c)&(d)
+ Sixth Sch]
[Para 24]
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Examples of tools that lead to swift and cost-effective resolution
Appointment procedure simpler & speedier than the
procedure in the Act:
▪ Where tribunal is to consist of 2 or 3 arbitrators,
appointer can appoint as sole where default by
appointee.
▪ Where tribunal is to consist of a sole arbitrator, absent
agreement: Apply to President of LMAA
▪ Power to substitute an arbitrator: Apply to President of
LMAA
▪ Reconstitution of tribunal if availability is a concern
▪ Two arbitrators empowered to make awards, decisions
etc.

[Para 10]

[Para 11]

[Para 12 ]
[Para 22(b) +
Fifth Schedule]

[Para 8(b)/9(b)]
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Other matters that lead to swift and cost-effective resolution
▪ Power to order concurrency if common issues of fact or law
No powers under the Act
▪ Active consideration of ways to make process as costeffective and efficient as possible

▪ Preliminary Meetings
▪ Additional powers to penalise by way of costs

[Para 17(b)]

[Para 13 of
Second Sch
& Fourth
Sch]
[Para 18]
[Para 19 of
Second Sch]

▪ No institutional fees; no oversight of proceedings; no
delay in appointing arbitrator; free choice of arbitrators
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Other matters that lead to swift and cost-effective resolution
▪ The ICP & SCP are unique:
➢ Abbreviated time-table
➢ NO LMAA Questionnaire
➢ No or limited expert evidence
➢ Default position – no oral hearing
➢ Default position – limited extensions of time
➢ Limited right of appeal
➢ Tribunal’s fees capped
➢ Parties’ fees capped
➢ SCP – maximum word allowance
Simpler & speedier than the procedure in the Act
8
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SARRA KAY
Tel: 07785 700212
Email: sarra@sarrakay.com
www.sarrakay.com
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Nicola Cox – WEST P & I
Nicola manages the West of England’s Defence claims,
reporting to the Class 2 Advisory Committee of the Club’s
shipowners’ Board, monitoring legal developments and
Defence-related topics and handling some of the Club’s larger
Defence claims. Nicola also manages the Club’s relationship
with its preferred legal suppliers and assists in marketing the
Club’s Defence cover.
Nicola is a member of the LMAA’s Supporting Members Liaison Committee, a Council
Member of the LSLC and is currently participating in two BIMCO Documentary
Working Groups.
Nicola graduated in law from Oxford University and practised as a barrister before
joining the West of England P&I Club in the claims department.
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The need for tribunal proactivity – a Defence
insurer’s perspective
Nicola Cox - Head of Defence claims, West P&I
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London arbitration – a flexible process
➢Parties’ autonomy is enshrined in the Arbitration Act 1996

➢Advantages: flexible, “custom fitted” to the dispute, parties appoint arbitrator/s
directly

➢This is important to parties and is valuable to P&I Clubs – both P&I and,
particularly, in Defence/FD&D disputes
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But is there a need for more intervention and proactivity by
tribunals – for “Responsive and responsible flexibility”?
➢As with most things in life, there is – and should be ! - a limit to parties’
autonomy.
➢Overriding objective in the Arbitration Act, namely “to obtain the fair resolution
of disputes by an impartial tribunal without unnecessary delay or expense”.
➢The LMAA Terms contain powers for the tribunal to maintain a balance between
party autonomy and the tribunal’s powers so as to achieve this overriding
objective
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Some suggestions
➢But London arbitration can be a very expensive process !
➢The LMAA brands itself as “worldwide leaders in commercial maritime dispute
resolution”. Some suggestions for London arbitrators, namely:
1) More active case management – use of virtual meetings to replace protracted
applications on documents and for some awards that currently proceed on
documents alone. (& see para 18 of the LMAA Terms re. preliminary meetings)
2) Greater use of preliminary issues – more flexibility to allow discrete issues to
be “hived off” and determined. (This is often an effective prompt for
settlement!)
3) Greater use of costs Orders during the process (not just when issuing a final
award) so as to provide greater accountability in costs
4) The option for tribunals to give parties an informal view of the case during the
process, where both parties request and the tribunal agrees
4
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Nicola Cox, Head of Defence claims,
West P&I
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