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How is maritime arbitration working in London-and
how can it be made even better
The most important factors facing the present fortunes of maritime arbitration
in London and its future development were vigorously discussed at the two
webinars of the London Shipping Law Centre on 15 and 16 September marking
London International Shipping Week.
The primary focus was on: “Who controls the arbitration process itself, with its
inevitable effect on costs and procedural time”, which I presented with
overarching questions for our debate. I was mostly concerned with how to
balance the Tribunal’s powers and duties with the fundamental right of the
parties in arbitration to choose how their disputes are to be resolved, a right
allowed and safeguarded by the Arbitration Act 1996 and known as “Party
Autonomy”. This led on to: “How the maritime arbitration system in London
meets the needs of users” with careful consideration of what aspects might
benefit from possible reform of the Arbitration Act, and/or the arbitration
terms, - in short, a “Reality Check”.
Under the banner of an “Arbitration RoundTable Debate”, the debate was
conducted by two panels1 led by Mrs justice Cockerill, as the Chair. You will find
their relevant topics by reading the pages that follow, or by listening to the
recordings posted on the LSLC website and YouTube. I believe that all the
presentations and the debate yielded a range of highly constructive views from
both the panellists and the users of arbitration services.
As users know, London arbitration and the LMAA arbitrations are conducted to
a very high standard by highly skilled professionals - arbitrators, solicitors,
barristers and other experts - backed up by a first-class court system. The LSLC
has been pleased to provide a platform for them to discuss developments in
arbitration and dispute resolution, major components of the maritime services
offered in London.
1

In the past, the composition of our LSLC panels in the previous “Arbitration Roundtable
Debates” were twelve professionals (mostly male) all experts in the arbitration field. This year,
the platform was given to twelve professional women with exceptional cumulative expertise
in arbitration as lawyers, expert witnesses, users and, of course, in the practice of arbitration.
Having the distinguished Mrs Justice Cockerill chairing both webinars endorsed the panel’s
composition.

It was unfortunate that Covid restrictions prevented a face-to-face debate as per
the Centre’s two previous successful RoundTable Debates on arbitration.
However, remote sessions enabled our international audience participating
from 43 countries to put questions electronically, providing the panel with more
avenues to explore.
The LSLC will continue to promote education and reform in shipping and
commercial law for the advancement of knowledge relating to a host of
disciplines and issues across the maritime services spectrum.

Dr Aleka Sheppard
LMAA Arbitrator
Founder/Chairman LSLC
www.alekasheppard.com

THE CHAIRMAN

The Honourable Mrs Justice Cockerill
Mrs Justice Cockerill was called to the Bar by Lincoln’s Inn
in 1990 and appointed Queen’s Counsel in 2011. She
practiced at the Commercial Bar from 1991 to 2017,
gaining wide experience in international commercial law
in a variety of courts and arbitration tribunals. Her
specialisms at the Bar included the full range of disputes
which arise from shipping and international trading
transactions, ship and yacht building cases, insurance and reinsurance claims,
conflicts of law and compelled evidence in civil proceedings. She is the author of
“Compelled Evidence in Civil Proceedings” (2012 OUP).
Mrs Justice Cockerill was appointed as a Deputy High Court Judge in 2015
(Administrative and Commercial Courts) and as a High Court Judge in November
2017. She is assigned to the Queen’s Bench Division and is ticketed to sit in the
Commercial Court, Technology and Construction Court and Administrative Court
as well as the QB General list. She was appointed Judge in Charge of the
Commercial Court in August 2020.

Mrs Justice Cockerill also chaired Panel 1 on 15th September

Welcome – The Honourable Mrs Justice Cockerill DBE
Good afternoon everybody and welcome to “Reality testing in London
arbitration - does the system serve the needs of the users?”
Thank you all for making this lunch date with us. This session is the second of
two seminars hosted by the London Shipping Law Centre, as part of London
International Shipping Week. Our first session, yesterday, on “controlling time
and costs in arbitration” threw up a number of really interesting discussion
points about the range of powers available to arbitrators and how best to make
use of them, as well as the limits which, de facto, exist as to arbitrary
productivity.
Today, however, we turn our attention to the structures of arbitration and
whether the balance is right. The backdrop to that discussion of course is that
London arbitration is a huge and very successful business and, as I said
yesterday, we probably all share a degree of pride in our involvement in it, but
it's very important we cannot sit on our laurels. Yesterday we heard in
discussion how other arbitral forums are being discussed and used by clients.
London has no right to pre-eminence, but it has reached that position only
because those involved work so hard to make sure that the process works and
that arbitration is as efficient and effective as it can be and, importantly, that
where there are problems those are identified and solutions found as soon as
possible. So today we are asking those questions about the existing structures.
Have we got them right? Are there problems? If there are problems, what are
the solutions?
I will be handing over to the speakers in a moment and I am not going to do
lengthy introductions because you will know them all by reputation anyway.
You can find their biographies on the London Shipping Law Centre website. We
have a lot of ground to cover and limited time to do it in. I will just give you the
heads up topics up for discussion.
Firstly, we have a session on the choice of tribunals and consequences - diversity
and other issues with Juliet.
Vasanti will deal with section 67 challenges and perceived problems arising from
the Emirates case and multi-tiered clauses.

Julia will deal with Halliburton v Chubb, whether it is an elegant solution or a
poisoned chalice and whether London maritime arbitration needs to be
concerned about apparent bias.
Karen will look at the review of the 25-year-old Arbitration Act, (which is
currently undergoing a consultation about reform proposals) and asks: “what
reform may be needed, and to what extent reform is necessary”?
Finally, Helen will give us “an industry perspective on the London maritime
arbitration system”.
I should add of course that while Aleka is not formally on the record today,
nobody need be in any doubt that she as Chair of the London Shipping Law
Centre has been the driving force behind this seminar as well as the one
yesterday where she spoke. She has been instrumental in both, in the
structuring and organization of both. She and Indeed many of yesterday's
speakers will be joining us for the full round table debate at the end.
Now, a very short word about format. There is no need to take notes there will
be a recording of today and the papers will be published on the London Shipping
Law Centre’s website. Every speaker is going to speak for about seven minutes
and then each one will leave us with some questions or some thinking points to
prompt later discussions. Do however please feed through your own questions
in the Q&A section of the screen. I will try and pick those up and feed them into
the topics for discussion at the end unless there are any which are particularly
suitable to online answering.
Thank you very much and I think it's now over to Juliet.

Panel 2 - 16th September

“Reality Testing in London Arbitration – does the
system serve the needs of users?”
Chairman: The Hon. Mrs Justice Cockerill DBE

Speakers:
1. Juliet Blanch – Arbitration Chambers
Choice of Tribunals and consequences - diversity and other issues
2. Julia Dias QC – 7 King’s Bench Walk
Halliburton v Chubb: An elegant solution or a poisoned chalice?
3. Vasanti Selvaratnam QC - 36 Stone
Section 67 challenges and perceived problems arising from the Emirates
case and multi-tiered clauses
4. Karen Maxwell – Twenty Essex
Review of the AA 1996 – What (if anything) should go on the shopping
list?
5. Helen Yiacoumis (Skuld FD&D Greece)
An Industry perspective on the London arbitration system - DEBATE

Juliet Blanch – Arbitration Chambers
Juliet Blanch is a full-time arbitrator having previously chaired
the international dispute resolution practice at Weil, Gotshal &
Manges. She has over 30 years’ experience in the arbitration of
both international commercial and investment treaty disputes
with a particular focus on regulatory, energy and infrastructure,
mining, commodities, telecommunications, pharmaceutical,
hospitality, maritime and shareholder disputes. Juliet has acted
as lead Counsel and/or sat as arbitrator in arbitrations held under HKIAC, ICC, ICSID,
LCIA, LMAA, SCC, SIAC, UNCITRAL and other rules and which have been seated in
a variety of jurisdictions including London, Hong Kong, Paris, Singapore, Stockholm,
Washington DC and Zurich. She has been appointed as arbitrator in over 100
international arbitrations, over 30 of which have been as presiding arbitrator. Juliet is
ranked as a Band 1 arbitrator in the UK guide of Chambers and Partners, is ranked as
a Tier 1 Leading Arbitrator in the UK edition of The Legal 500 and is one of only 8 UKbased arbitrators to be ranked as a Global Elite Thought Leader in the 2021 edition of
Who’s Who Legal.

21/09/2021

LISW - LSLC Forum for Shipping, Commercial Law, & Dispute
Resolution
Reality testing in London Maritime Arbitration - does the
system serve the needs of users?

CHOICE OF TRIBUNALS AND CONSEQUENCES – DIVERSITY
AND OTHER ISSUES
Juliet Blanch – Arbitration Chambers (Hong Kong, London and New York)
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What do parties want from their party appointed arbitrator?
• A candidate who will maximise their chances of success (without incurring
significant cost and without significant delay)

How do parties seek to achieve this?
• By choosing an individual who is likely to understand and ‘buy in’ to the case
being presented

2

2

1

• Does the current system facilitate this objective?
• Are there other objectives which should be considered?
• What other positive or negative consequences are there?
• Can improvements be made and, if so, should they be made?

3

3

• This is still a typical tribunal in London seated arbitrations: is it representative
of the industry it serves? Should it be representative? What does diversity
achieve?

4
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What is meant by diversity?
• Gender
• Ethnicity
• Cultural
• Industry background (owner/charterer, insurer/assured, seller/buyer)
• Age

• Common or civil law background
• Cognitive diversity
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• The position is changing in respect of gender diversity on tribunals but not for
other elements of diversity.
• Does the current system reduce or perpetuate the risk of bias?
• Does diversity per se lead to improved decision making? What does that mean?
• Are there other reasons we should aspire for diversity in tribunals?
• Can parties believe their positions will truly be understood by a non diverse
tribunal?
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Decision making process: 1
Input - Process - Outcome
• Effect of assumptions and subconscious bias
• Assumptions are the ‘natural set of givens’ involved in the perception of a situation;
a system of shared meaning that governs collective perceptions, thoughts, feelings
and actions. They play a crucial role in determining how information is interpreted,
providing the frame of reference in determining how key issues are defined.
• Assumptions are formed by background experiences, cultural references, gender,
age, ethnicity
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Decision making process: 2
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Decision making process: 3
Impact on how key issues are defined
• Impact on procedure e.g. approach to discovery, experts, witness testimony, costs
• Inquisitorial versus adversarial approach of tribunals

• Group think, but note that extreme diversity and extreme consensus are equally
dysfunctional
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Cognitively diverse teams do better at problem solving

 Teams A, B, and C all had diversity of

both knowledge processes and
perspective
 Teams D, E, and F all had less diversity

10
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Other concerns
• We are missing out on great arbitrators and with more conflict issues, we need a bigger pool
of talented arbitrators
• Equal opportunity for equally talented arbitrators will benefit the entire community
• The impact on junior lawyers: no role models, difficulty in getting the necessary experience
and lack of mentoring opportunities

• The lack of opportunity for career progression
• Should we be trying to do the ‘right thing’?
• Lack of innovation and inflexibility potentially leading to failure to adopt procedures to
reduce time and cost
• The future of London as a seat for commercial arbitrations – will parties choose seats where
tribunals are more diverse?
11
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Questions for debate
• Should we strive for diversity?
• If so, why? Just because it is a ‘good thing’ or are there benefits to the parties?
• Is there any particular type of diversity we should prioritise?
• If we believe we should be encouraging diversity, how do we go about achieving
this?
• Are there any London specific procedures that deter diversity?
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Juliet Blanch
Arbitration Chambers
Lamb Building, 3rd Floor South
Temple
London EC4Y 7AS
Tel: +44 (0)20 7167 2040
Mob: +44 (0) 7785 775134
Email: juliet.blanch@arbchambers.com
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LISW-LSLC Forum for Shipping, Commercial Law and Dispute Resolution
“Reality testing in London Arbitration – does the system serve the needs of
users? Choice of Tribunals and consequences – diversity and other issues.”
[Slide 2] A party’s right to choose its own arbitrator is one of the reasons for the
popularity of arbitration as a form of dispute resolution but who does this
system serve? Indeed, at a time when other aspects of international arbitration
are being modified or even discarded, for example the pressure for transparency
over confidentiality, should party selection of arbitrators be maintained. This
issue has been debated for many years and many different reasons are given
either for its retention or its replacement, but I am going to consider the issue
from the perspective of diversity. Given the brevity of the time available I will
inevitably rely on certain generalisations and refer to certain stereotypes,
however this is a complex issue requiring much deeper analysis and I will only
be scratching the surface in this talk with a view to generating debate.
Given the title of this talk is whether the system serves the needs of users, let
us first consider what a user wants from their ability to choose their own
arbitrator. It does not take much analysis to understand that what a party wants
from their arbitrator is someone who will maximise their chances of success, at
the same time incurring the least cost and delay possible. To achieve that,
parties often spend considerable time researching potential candidates to
identify someone who will see the case the same way that the party does, who
will ‘buy in’ to the case being presented to the tribunal by that party. For
example, a shipowner will look for someone who has represented owners as
counsel or who worked for an owner and who is known to understand (ie
empathise with) the way owners conduct their business, the risks they face and
the context in which business decisions are made. The same applies if you are a
charterer, seller or buyer/trader of commodities, insurer or assured, ship owner
or ship builder. There are further considerations, for example if you have a weak
case on the law you will try to find someone who is known to decide the case on
a ‘commercial’ basis and on the equities rather than looking for a black letter
lawyer. It may be important to find someone who has experience in a particular
jurisdiction and who will understand any particular nuances to the way business
is done in such jurisdiction.
[Slide 3] In this talk, I will be considering whether the current system facilitates
this objective and, even if it does, whether the system could be improved by a
focus on achieving greater diversity in our tribunals? Are there commercial
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reasons for promoting broader diversity in our tribunals or is there pressure to
increase diversity just because it is the ‘right’ thing to do? Should a moral
imperative have any role in our business decisions? If so, what changes could
and should be made to meet these other objectives?
[Slide 4] The make-up of tribunals has changed with respect to gender diversity
since I last spoke on this topic at the LSLC conference in 2017. I reported then
that in 2010, 6% of arbitrator appointments were of women and in 2017 the
figure had increased to a rate of approximately 17%. The latest figures from the
2020 ICCA taskforce found that women comprised just over 21% of arbitrator
appointees. It is almost certain that the figures for ethnic and other forms of
diversity are worse. Whilst there is some improvement, it is still the case that
most London seated tribunals are extremely homogenous, comprising
predominantly white males of a certain age.
There are many reasons for this homogeneity. Subconscious and affinity biases
play a part; we are biologically wired to prefer, trust and feel comfortable with
people who look like us, sound like us and feel familiar and it is still the case that
a majority of those choosing the arbitrator, whether client or counsel, are also
white males of a certain age. In addition, the majority of experienced and wellknown arbitrators are still white males and it is hardly surprising that counsel
will usually propose an experienced arbitrator so that if the case is lost, no blame
can be attached, at least with respect to the choice of arbitrator. In making these
comments I do not seek to denigrate any of the current cadre of arbitrators. I
have not yet sat with any white male arbitrator who has been anything other
than extremely professional and capable and I am not seeking to promote a
system of positive discrimination. I merely note that the system as it currently is
appears to facilitate the appointment of tribunals which are not diverse and do
not represent and reflect the industry they serve. It is clear there is a long way
to go before the make-up of tribunals does become representative of the users.
But does this matter?
[Slide 5] What do we mean by diversity and what relevance does it have to
dispute resolution? There are many different types of diversity: gender; ethnic;
cultural; industry background; age; legal tradition; and cognitive just by way of
example. [Slide 6] There are now a number of initiatives focused on increasing
gender and, albeit to a lesser extent, ethnic diversity, but there has been little
focus directed on increasing other forms of diversity. Let’s take a step back; is
there any intrinsic value to diversity with respect to its impact on arbitration or
do we value it and seek to promote it only because it seems to be the right thing
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to do? Does a diverse tribunal improve the output and work product? And what
does that mean in the context of arbitration? And if there is any intrinsic value,
is there value to all forms of diversity or just to certain types of diversity?
[Slide 7] In considering this question, let us briefly consider how consensus is
reached and a decision made? There are three basic steps: Inputs, the Process
and Outcome. ‘Inputs’ are the conditions that exist prior to the group activity,
‘processes’ describe how inputs are transferred into outputs via the tribunal
members’ interactions with each other (effectively deliberations) and
‘outcomes’ are the results of the tribunal’s activity ie the award. Each tribunal
member will bring assumptions underlying the issues to the group. Assumptions
are a person’s natural set of givens involved in the perception of a situation; in
the context of a group they are a system of shared meaning that governs
collective perceptions, thoughts, feelings and actions. Assumptions play a crucial
role in determining how information is interpreted, providing the frames of
reference against which key issues are defined. Assumptions are formed by,
amongst other things, background experiences, cultural references, gender, age
and ethnicity.
[Slide 8] Let me give you an example. I should note that although I am assured
that this is a true story, it did not involve Cow & Gate powdered baby milk but
that of another company, it’s just this is the only photo I could find of a tin of
powdered baby milk. An advertising campaign for powdered milk featured a
crying baby’s face on the left, a tin of powdered baby milk in the middle and a
happy baby on the right hand side. This campaign was very successful in most
countries around the world but not in certain countries in the Middle East. The
marketing team, made up solely of Anglo Saxons, could not understand why this
was so. It was only when someone from the Middle East joined the team that
the fundamental issue was raised: for those countries which followed right to
left script, rather than left to right script, the campaign showed that if you gave
powdered milk to a happy baby it would make the baby miserable. This example
demonstrates two fundamental issues: firstly, it shows us the role played by
assumptions in making decisions and secondly it demonstrates the risks of a
non-diverse team and the damage caused when assumptions are not recognised
and challenged – everyone on the initial team assumed everyone read from left
to right. Research shows that a like-minded team gives rise to functional bias. As
can be seen from this example, a like-minded team has a limited or non-existent
ability to see things differently.
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[Slide 9] Looking first at assumptions, we can see how this can be relevant in
arbitration. We all bring our subconscious biases and assumptions to the process
of dispute resolution. This could be with respect to our views as to what
constitutes the right degree of discovery or disclosure; indeed, even the word
used betrays certain biases. These biases also impact on how we view oral
witness evidence and the efficacy of cross examination. They may also impact
the extent to which the tribunal members are willing to trust the testimony of
expert witnesses or whether they believe experts before them are merely ‘hired
guns’. Assumptions can impact on the extent to which tribunal members ask
questions and disclose their views on the merits of a case and of course they can
impact on the tribunal members’ approach to costs. As can be seen by the
example I have just given, there are obvious dangers where all tribunal members
share the same assumptions (group think) but it is also the case that extreme
diversity can be as dysfunctional as extreme consensus.
[Slide 10] Turning secondly to the benefits of diversity, looking first outside the
world of arbitration, research shows that diverse teams produce better
outcomes. For example, a McKinsey analysis of companies in the UK and
Germany found that return on equity was 66% higher for firms with executive
teams in the top quartile for gender and ethnic diversity than for those in the
bottom quartile. Another study in the United States found that return on equity
was 100% higher for firms with better gender and ethnic diversity. Again,
numerous studies show that gender balanced leadership improves corporate
governance, lessens unnecessary risk taking and reduces group think. A 2007
McKinsey study reviewed 101 companies and found that companies with three
or more women in senior management functions scored more highly for each
organisational criterion (such as direction, motivation, leadership, work
environment) than companies with no women in senior positions. And finally,
another McKinsey study into 89 European listed companies with the highest
level of gender diversity in top management posts concluded that there was ‘no
doubt’ that the companies with greater gender diversity in leadership
outperformed their sector in terms of return on equity and stock price growth.1
So what does this have to do with arbitration? Well let’s remind ourselves what
parties want from their tribunal – they want to win after participating in a cost
effective and timely process. I would suggest that following these studies, it is
at least arguable that a gender diverse tribunal may achieve a more efficient and
therefore cost effective arbitral process, leading to satisfaction of at least part
1

I am indebted to Lucy Greenwood of Greenwood Arbitration who provided me with these surveys and other
reports.
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of what a user looks for from its arbitral tribunal. But what about the actual
decision reached by the tribunal as reflected in its award? Does any form of
diversity improve the quality of an arbitral award?
Whilst I am not convinced that gender, ethnicity or age diversity per se will
improve the calibre or content of a decision, I do believe that a cognitively
diverse tribunal will assist in achieving this. Note I refer to a cognitively diverse
tribunal and not one that is only focused on gender diversity or ethnic diversity,
although such diversity is likely to lead to cognitive diversity. So what is cognitive
diversity? Cognitive diversity refers to the manner in which people think and
approach the decision-making process. It exists where the individual members
of the group seeking to come to a decision approach the process of decision
making from different perspectives. Their inputs and their processes work in
different ways such that they challenge (and are willing to challenge) each
other’s prejudices and blind spots.
To help us understand the effect of cognitive diversity, let us look at a study from
Colombia Business School.2 Here, the teams were given the task of solving a
murder mystery. They were given plenty of complex material to assimilate,
including alibis, witness statements, list of suspects and forensics. In half the
cases the groups were composed of four friends, the other half were composed
of three friends and a stranger who was selected from social media profiles as
someone with a different perspective than the others on the team. It is
extremely informative and, I would argue, unexpected to see that the teams
with an outsider performed significantly better than those teams made up
entirely of friends. The cognitively diverse teams got the right answer 75% of the
time compared with 54% from those in the other group. It is equally informative
for our industry with the appointment of sole arbitrators, to note that only 44%
of individuals working alone got the right answer.
There is one further point to highlight, those in the two groups had very different
experiences of the task. Those in diverse teams found the discussion cognitively
demanding as the process entailed far more debate given that each individual
approached the task from a different perspective as a result of their differing
assumptions. The homogeneous teams found the process to be more
comfortable because they spent most of the time agreeing with each other; they
were mirroring each other's perspective and as they were not challenged on
their blind spots they did not get a chance to see and acknowledge these blind
spots and therefore they did not need to address or defend them. Further, as
2

I am again indebted to Lucy Greenwood for this study.
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they were not exposed to other perspectives, so they became more certain of
their own perspective. This mirrors my own experience and I would accept that
some of my most difficult and least pleasant experiences sitting on a tribunal
have been where the tribunal members have had the broadest and most diverse
range of assumptions but I would equally accept that in those cases the way in
which we have challenged each other has led to a better award, although in such
cases a skilled presiding arbitrator is essential to ensure that each arbitrator is
listened to with respect and their views properly considered.
I would therefore argue that we should be focused on seeking to improve
cognitive diversity in our arbitral tribunals. This will inevitably increase other
forms of diversity as a by-product of the focus on finding cognitive diversity.
[Slide 11] The lack of diversity on current tribunals gives rise to other concerns
too. As you will hear shortly, conflicts are an increasingly common issue and
even in the world of LMAA arbitration, a larger pool of arbitrators is becoming
necessary to ensure a lack of challenges for conflict or bias. Providing an equal
opportunity for equally talented arbitrators will benefit our entire community
as we will have a bigger pool from which to choose. The lack of diversity is also
a significant issue with respect to the impact on more junior lawyers. The junior
lawyers of today are (or should be) the arbitrators of tomorrow and yet, without
role models and appropriate mentoring, many of these junior lawyers will not
progress and we will not have the supply of quality arbitrators that we will need.
Again a lack of cognitively diverse individuals will inevitably lead to inflexibility
and a consequent lack of innovation in terms of the arbitral process. This could
lead to the decline of London as an arbitral seat if other jurisdictions continue
to innovate and attract the next generation of arbitrators and thus increase their
share of arbitrations.
Finally, the failure of tribunals to reflect the users of arbitration could also lead
to a decline in popularity for London and a surge in popularity for those
jurisdictions which have actively sought to increase the representation of
minorities on tribunals thus ensuring they represent the user community.
In conclusion, I believe that whilst the current system of appointing arbitrators
is adequate, it is not providing users with the best service attainable. A focus on
increasing cognitive diversity on tribunals will benefit all users of arbitration; the
parties, counsel and the arbitrators themselves.
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I therefore leave the following questions for debate:
•
•
•
•
•

Should we strive for diversity?
If so, why? Just because it is a ‘good thing’ or are there benefits to the
parties?
Is there any particular type of diversity we should prioritise?
If we believe we should be encouraging diversity, how do we go about
achieving this?
Are there any London specific procedures that deter diversity?

Juliet Blanch
Arbitration Chambers, London
16 September 2021
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Julia Dias QC – 7 King’s Bench Walk
Julia Dias graduated from Cambridge University in 1981 with a
triple 1st in law. She joined 7KBW in 1985 as their first female
tenant and rapidly acquired a formidable reputation as a leading
commercial junior before taking silk in 2008. She is also a
member of the Gibraltar Bar, to which she was called in 1994.
Julia’s principal areas of practice, in which she has extensive
experience, are in arbitration, shipping, insurance and reinsurance.
She also has wide experience of commercial disputes generally and over the years
has built up considerable expertise in many other areas such as international trade
and sale of goods, shipbuilding, conflicts of laws, guarantees and letters of credit, and
agency.
Julia has sat regularly as a Deputy High Court Judge since 2018. She is increasingly
in demand as an arbitrator and is available to accept appointments both in England
and abroad. She is a member of the LCIA and CIArb and a supporting member of the
LMAA, as well as the LSLC. Julia is also a qualified mediator and has successfully
mediated in her field of expertise.
She is a co-author of the new edition of Carver on Charterparties (2 nd ed. 2021), to
which she contributed the chapter on Time Charters.
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LISW - LSLC Forum for Shipping, Commercial Law, & Dispute
Resolution
Reality Testing in London Maritime Arbitration – Does the
system serve the needs of users?

“An elegant solution or a poisoned chalice? Need London Maritime
Arbitration be concerned any longer about apparent bias?”
Julia Dias Q.C. - 7 King’s Bench Walk
1

Court of Appeal
• Endorsed orthodox common law objective test for
apparent bias: would the fair-minded and informed
observer (“FMIO”), having considered the facts,
conclude that there was a real possibility that the
tribunal was biased? See Locabail v Bayfield, [2000]
QB 451.
BUT
• Espoused wider test for disclosure: might the fairminded and informed observer), having considered
the facts, conclude that there was a real possibility
that the tribunal was biased?
2

1

24/09/2021

Problems:
(1) Inequality of arms

• Litigation is an open and transparent process.
Arbitration takes place behind closed doors.
• Even if the arbitrator behaves impeccably,
does the process itself create the impression
of unfairness?
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Problems:
(2) Disconnect with institutional rules
• Both Halliburton v Chubb and institutional
rules contemplate a duty of disclosure which
is wider than the test for apparent bias.
• However…
– The test under English law is objective (the FMIO)
– Many institutional rules (IBAG, LCIA, ICC) adopt an
apparently subjective test (“in the eyes of the
parties”)

• Can the two be reconciled? Does it matter if
they cannot?
4
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Problems:
(3) The duty to disclose:
a futile gesture?
• There is no obvious sanction for breach of the duty.
• If the facts do amount to apparent bias, the failure to
disclose adds nothing.
• Cf. If the arbitrator correctly concludes that the facts
do not disclose apparent bias, how can nondisclosure amount to apparent bias?
• In practice, will anything less than dishonesty
suffice?
• How can the challenging party ever prove this?
5

Problems:
(4) Catch 22
• Where inside information is the basis of the challenge,
examination of the facts necessarily involves breaching the
confidentiality of the second arbitration to determine the
nature of the subject-matter, the overlap of issues etc.
• Court of Appeal: disclosure trumps confidentiality.
• Cf. IBAG: the arbitrator should resign rather than breach
confidentiality.
• The dilemma:
– Resist resignation in ref 1 and breach confidentiality in ref 2 in order to
justify that position;
or
– Maintain confidentiality in ref 2 and resign in ref 1 even where
investigation would disclose no apparent bias.
6
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Supreme Court solution
• Primary duty is to be impartial and fair.
• Wider test for disclosure applies BUT not in a
one-size-fits-all manner.
• Whether disclosure should be made critically
depends on custom and practice in relevant
field.
• Account can thus be taken of the difference in
context between litigation and arbitration
AND between different types of arbitration.
7

Supreme Court solution
• Ultimate sanction is removal and/or costs
penalty.
• Duty of confidentiality can only be overridden
with consent of parties.
• However, consent can be express or inferred
e.g. from participation in particular type of
arbitration.
• Pre-appointment disclosure is good practice.
8

4

Discussion Points

• Have the problems been satisfactorily
addressed?
• Has the position of London maritime
arbitration been strengthened?
• Does the system adequately serve the needs
of users?
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Pros: Flexibility and pragmatism
• Primacy of duty to be impartial and fair confirms that
arbitrators must conform to same high standards as
judges.
• But contextual application of FMIO test brings
English law closer to institutional rules in looking
through the spectacles of the parties, if not actually
through their eyes.
• Notion of implied consent strikes a neat and sensible
balance between the duties of disclosure and
confidentiality.
10

5

Cons: Uncertainty
• What is standard practice in a particular field?
–
–
–
–
–

How, when and by whom is it to be assessed?
What if there is a dispute?
How and when does it change?
How does anyone know?
What if different arbitrators are appointed on different terms, e.g.
LCIA vs LMAA; institutional vs ad hoc?

• Discharge of the duty of disclosure requires an arbitrator to
conduct reasonable enquiries. How far should these extend
and how far back should records be kept?
• Determining the scope of implied consent may call for a tricky
exercise of judgment.
11

Imponderables
• How will the decision work out in practice?
• Have we seen the end of the tactical and
opportunistic challenge?
• Can more precautionary disclosures be
expected?
• Will arbitrators include provisions in their
terms and conditions about disclosure?
• Will we end up killing the goose that lays the
golden egg?
12
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Halliburton v Chubb:
An elegant solution or a poisoned chalice?
Most of those present will be thoroughly familiar by now with the notorious decision of Halliburton v
Chubb, [2020] UKSC 48; [2020] 3 WLR 1474. The purpose of this paper is not to discuss the decision
in detail but rather to outline the main problems which the Supreme Court sought to address and to
stimulate debate as to whether its decision deals with those problems satisfactorily.
The Facts
As a quick reminder of the facts, the case arose out of the explosion and fire on the Deepwater Horizon
oil rig. Transocean was the owner of the rig, while Halliburton had installed the concrete core whose
rupture allowed the explosion to take place. Claims against Transocean and Halliburton in the US
were settled by them and they each sought to recover under their policies of liability insurance.
Both companies were insured by Chubb. Chubb declined Halliburton’s claim and Halliburton
commenced arbitration against Chubb (Reference 1). The parties appointed their respective
arbitrators but an application had to be made to court for appointment of the third arbitrator. The
Court eventually appointed M (who was in fact Chubb’s preferred choice).
Prior to his appointment, M, who had a long-established reputation for integrity and impartiality,
disclosed that he had previously acted in a number of arbitrations in which Chubb was a party,
including two pending references.
M was subsequently also appointed (a) as party-appointed arbitrator by Chubb in relation to a claim
by Transocean arising out of the same incident (Reference 2), and (b) as substitute chair in a reference
between Transocean and a different insurer arising from the same incident (Reference 3). He did not
disclose either of these appointments to Halliburton.

1

On discovering the later appointments, Halliburton complained. M explained that it had not occurred
to him that he should have disclosed the appointments. He would have resigned in Reference 2 but
Chubb did not want him to do so. Halliburton therefore applied to the Commercial Court for M’s
removal as arbitrator under s. 24(1)(a) of the Arbitration Act 1996 on grounds of apparent unconscious
bias. They alleged that his acceptance of the appointments in References 2 and 3 and his failure to
notify Halliburton or give them the opportunity to object gave rise to justifiable doubts as to his
impartiality.
The principal issues for decision were: (i) whether and to what extent an arbitrator may accept
appointments in multiple references concerning the same or overlapping subject matter with only one
common party without thereby giving rise to an appearance of bias, and (ii) whether and to what
extent the arbitrator may do so without disclosure.
Unsurprisingly, given the known integrity and standing of the arbitrator involved (Mr Kenneth Rokison
QC), the application was dismissed at all levels.
Court of Appeal
The Court of Appeal dealt with the two main issues as follows:
(i)

Multiple appointments:

The main perceived vice of accepting multiple appointments in overlapping references with one
common party is that of “inside information” and inequality of arms. The arbitrator is privy to
information and documents in the second arbitration which is not available to the non-common
party in the first arbitration and which might taint his mind. In addition, the common party has an
unfair advantage (denied to the non-common party) in being able to test run its case and gauge the
arbitrator’s reactions in what is effectively a secret dress rehearsal.
The Court of Appeal confirmed the orthodox common law test for apparent bias laid down in
Locabail v Bayfield, [2000] Q.B. 451, namely “whether the fair-minded and informed observer, having
considered the facts, would conclude that there was a real possibility that the tribunal was biased”.
This is an objective test based on a fictional paragon – the fair-minded and informed observer
(“FMIO”); the subjective views of the parties are irrelevant. It is also a test of possibility, not
certainty.
The Court of Appeal said that the FMIO would not perceive a real possibility of bias here. The use of
specialist arbitrators in overlapping references can be desirable in the interests of party autonomy,
costs saving and efficiency (e.g., where string contracts or chains of charterparties are involved and
consistent decisions are desirable up and down the chain.) It also equated arbitration with litigation:
just like judges, arbitrators can and should be trusted to be independent and impartial and to decide
solely on the basis of the evidence before them and to exclude anything which is irrelevant to
proceedings in hand (such as evidence or submissions in another related arbitration.) Accordingly,
acceptance of appointments in overlapping references with only one common party does not per se
create a real possibility of bias. “Something more” is needed which was absent in this case.
(ii)

Failure to disclose:

However, irrespective of whether acceptance would in fact create an appearance of bias, disclosure
of related appointments should be made wherever the FMIO not only would, but might conclude
that there was a real possibility of bias. The test is still objective, albeit wider than the test for
apparent bias itself and constitutes a legal duty requiring disclosure as a matter of law. However,
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the mere failure to make a required disclosure will not necessarily create an appearance of bias. If
the circumstances do not themselves amount to apparent bias, an arbitrator does not become
biased simply by failing to disclose: “something more” is required before a failure to disclose can
constitute apparent bias.
Applying this wider test, the Court of Appeal felt that Mr Rokison should have disclosed his
involvement even though there was in fact no apparent bias but since he honestly believed that no
disclosure was required - and since his honesty was not challenged – his breach of duty in failing to
disclose did not itself amount to apparent bias.
Problems thrown up by the Court of Appeal decision
(1)
Inequality of arms: Did the Court of Appeal deal satisfactorily with the problem of “inside
information” in an arbitration context? Is the analogy with judges apt, given the difference between
the judicial process (transparent and open to anyone to observe) and arbitration (private and
confidential)? Why should a party unfamiliar with English arbitrations and arbitrators be required to
take their integrity on trust? Mr Rokison’s integrity was beyond question for any English lawyer, but
for a less well-known arbitrator, or to a foreign party, it might not be so obvious. Even if the
arbitrator behaves impeccably, does process itself give the impression of being unfair?
(2)
Disconnect between English law and institutional rules: Both Halliburton and the major sets
of institutional rules provide for a duty of disclosure which is wider than the test for apparent bias
itself. However, the FMIO test under English law is objective, whereas many institutional rules
(IBAG, LCIA, ICC) adopt an apparently subjective test which refers to reasonable/legitimate doubts
“in the eyes of the parties”. Can the two be reconciled? Does it matter if they cannot?
(3)
Lack of sanction: Is this new duty of disclosure a brutum fulmen? What is the point of a duty
of disclosure if there is no effective sanction? If the circumstances themselves are unobjectionable,
how can a failure to disclose them be objectionable unless it is dishonest and how can a challenging
party realistically ever establish that?
(4)
Catch 22 – duty of disclosure vs duty of confidentiality: The Court of Appeal said in terms
that the duty of disclosure trumps the duty of confidentiality. The duty to disclose arises as matter
of law and disclosure must therefore be made even if it involves a breach of confidentiality. The IBA
Guidelines say the precise opposite: an arbitrator should resign rather than breach confidentiality.
This gives an innocent arbitrator a difficult choice. Assume he forms a genuine and honest view that
he can properly accept the second appointment but is challenged on the grounds that he will acquire
inside information due to a substantial overlap of issues, evidence etc. He cannot establish the
contrary without disclosing what the issues are in the second arbitration. This is not a problem for
the common party but the innocent non-common party, having assumed that his arbitration would
be confidential, may now find it being opened up without his consent. The only alternative is for the
arbitrator to resign which leaves the door wide open for cynical manufactured challenges by
unscrupulous parties hoping to get rid of an arbitrator they do not like. It could be said that the
Court of Appeal gave the green light to that sort of unmeritorious tactical application.
The Supreme Court’s solutions
(1)
Inequality of arms: The Supreme Court emphasised the primacy of the duty to be impartial
and fair. It also upheld the Court of Appeal’s wider test for disclosure and confirmed that the
acceptance of multiple appointments in overlapping references might need to be disclosed.
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However, this was subject to one all-important qualification: Whether or not disclosure needs to be
made depends on custom and practice in the particular field of arbitration. For example, in certain
fields (e.g., LMAA, GAFTA, ARIAS) there may only be a small pool of arbitrators with the requisite
experience. This has never been perceived as causing problems in past; on contrary, the use of
specialist arbitrators is likely to promote speed and efficiency. This is how it has always worked and
how the participants in those arbitrations expect it to work. Accordingly, if acceptance of multiple
appointments is regarded as unobjectionable in the particular field, it is not caught by the duty of
disclosure and does not have to be disclosed unless there is something else to take case out of the
norm.
Thus, unlike the Court of Appeal which equated litigation and arbitration, the Supreme Court said that
account not only can but should be taken of the difference in context between litigation and
arbitration in deciding what the reasonable expectations of participants would be for the purpose of
determining what had to be disclosed. Likewise, distinction should be drawn between different types
of arbitration where appropriate.
(2)
Disconnect between English law and institutional rules: This more nuanced approach, which
requires the FMIO to take account of the differing contexts in which disclosure has to be considered,
also narrows the gap between the objective English law test and the more subjective wording of the
institutional rules. Although the English law test is still objective, so that FMIO cannot look through
the subjective eyes of parties, he/she is now required at least to wear their spectacles.
(3)
Lack of sanction: The Supreme Court agreed that a breach of the duty of disclosure would
not necessarily amount to apparent bias in itself. All depends on the circumstances. The Court was
unconcerned by the lack of any specific sanction. The ultimate sanction is removal and even if an
arbitrator is not removed he/she might have to pay the costs of application where a breach of duty
is established.
The Supreme Court strongly endorsed pre-appointment disclosure as good practice, doubtless
hoping that this will forestall potential challenges, or at least flush out problems before an
appointment is accepted. If so, then this will necessarily mitigate any perceived lack of sanction.
(4)
Catch 22 – duty of disclosure vs duty of confidentiality: The Supreme Court started from the
premise that the duty of confidentiality is paramount and can only be overridden with the express or
implied consent of parties. I.e., confidentiality trumps.
However, consent to disclosure may be inferred. For example, where parties agree to arbitrate on
the basis of institutional rules requiring disclosure of certain information, it can be inferred that they
consent to disclosure of that information. Again, this depends on practice and procedure in the
particular type of arbitration, but in most cases it will be possible to infer consent to the disclosure
of anodyne high-level information, such as involvement in current/past arbitrations involving the
common party and the identity of that common party – albeit not the identity of any non-common
party.
The concept of implied consent thus allows high-level disclosure of multiple overlapping references
without compromising the confidentiality of the non-common party. If the challenging party wants
more information, then consent to disclose must be sought expressly if it cannot be inferred. If
consent is not forthcoming, the arbitrator will have to take a view whether disclosure is required. If
it is, he/she must resign or decline the appointment. If not, he/she should refuse disclosure and
prepare to face any challenge as best he/she can.
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Questions for Discussion
1.

Has the Supreme Court decision satisfactorily addressed the problems identified?

2.

Has it strengthened the position of London maritime arbitration?

3.

Does the system adequately serve the needs of its users?

Pros
The great strength of the decision is its flexibility and pragmatism.
The primacy of the duty to be fair and impartial confirms that as a matter of English law arbitrators
must meet the same high standards as judges. However, the contextual application of the FMIO test
brings English law closer to the institutional rules in requiring the FMIO to look through the
spectacles of the parties, if not actually through their eyes.
The concept of implied consent in particular strikes a neat and sensible balance between the duties
of disclosure and confidentiality while nonetheless upholding the primacy of the latter. In many
cases, limited disclosure can be made on the basis of inferred consent without requiring reference
back to the parties.
Increased precautionary disclosure may lead to a decrease in challenges thereby mitigating the lack
of any specific sanction for breach of duty.
Cons
The greatest strength of the decision is perhaps also its greatest weakness, since the very flexibility
which it embodies also creates uncertainty in at least the following areas:
•

What is standard practice in any particular field of arbitration? How is it to be determined and
by whom? How and when does it change and how does anyone know that it has changed?

•

What happens when different arbitrators are appointed on different terms?

•

An arbitrator must carry out reasonable enquiries in order to discharge the duty of disclosure
but how far should those enquiries extend?

•

How far back should records be kept?

•

Determining the scope of any implied consent might call for a tricky exercise of judgment.

Imponderables
•

How will the decision work out in practice?

•

Have we seen the end of the tactical and opportunistic challenge?

•

Can more precautionary disclosures be expected?

•

Will arbitrators include provisions in their terms and conditions about disclosure?

•

If so, will we end up killing the goose the lays the golden egg? Will increased precautionary
disclosure eventually lead to a change in LMAA practice such that acceptance of multiple
appointments will in future be caught by the duty of disclosure?
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“Section 67 Challenges - perceived problems arising from the
Emirates case and multi-tiered dispute resolution clauses”
Vasanti Selvaratnam QC, 36 Stone – London & Singapore
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Parties to an arbitration seated in England and Wales may apply to the Court under section 67 Arbitration
Act 1996 to challenge an award of the Tribunal on the grounds the Tribunal lacked substantive jurisdiction.
Substantive jurisdiction is defined by section 82(1) as referring to the matters specified in section 30(1)(a)
to (c) which states:
“Unless otherwise agreed by the parties, the arbitral Tribunal may rule on its own substantive jurisdiction,
that is, as to – (a) whether there is a valid arbitration agreement, (b) whether the Tribunal is properly
constituted, and (c) what matters have been submitted to arbitration in accordance with the arbitration
agreement.”
A challenge to the Tribunal’s substantive jurisdiction can be made as of right and, if successful, can result in
the setting aside of the Award if the Tribunal is held to have lacked jurisdiction.
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Many commercial agreements require parties to engage in negotiations or other form of ADR procedure
before embarking upon arbitration or litigation.
Multi-tiered dispute resolution provisions are very frequently encountered in practice. The traditional
English law view has shown itself to be somewhat hostile to the enforceability of such clauses unless the 3
criteria set out in Holloway v Chancery Mead [2007] EWHC 2495 (TCC) were satisfied, viz
•

The process must be sufficiently certain in that there should not be the need for agreement at any
stage before matters can proceed;

•

The administrative processes for selecting a party to resolve the dispute and pay that person are
defined;

•

The process, or a model of the process, should be set out so that the detail of the process is
sufficiently certain.
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Application of that test had led to the multi-tiered dispute resolution clauses in Sul America v Enesa
Engenharis [2012] 1 Lloyd’s Rep 671 and Wah v Grant Thornton [2013] 1 Lloyd’s Rep 11 being held too
uncertain to be enforced as a matter of English law.
In Cable & Wireless v IBM [2002] EWHC 2059, Colman J stated (obiter) that an obligation to attempt in
good faith to settle a dispute would be unenforceable because it lacked certainty and the Court would
have insufficient objective criteria to decide whether one or both parties were in breach.
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Contrast Emirates Trading Agency LLC v Prime Mineral Exports Pte Ltd [2015] 1 WLR 1145 (Teare J)
Clause 11.1:
“In case of any dispute or claim arising out of or in connection with or under [this Contract] the Parties shall
first seek to resolve the dispute or claim by friendly discussion. Any Party may notify the other Party of its
desire to enter into consultation to resolve a dispute or claim. If no solution can be arrived at between the
Parties for a continuous period of 4 (four) weeks then the non-defaulting party can invoke the arbitration
clause and refer the dispute to arbitration.”
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On an appeal under section 67 of the AA 1996 from refusal by the ICC Tribunal to treat the friendly
discussions clause as enforceable, Teare J held that is was enforceable, relying upon appellate authority in
Singapore and Australia.
In doing so, he distinguished the decision of the House of Lords in Walford v Miles [1992] 2 AC 128 in which
Lord Ackner had stated that a bare agreement to negotiate lacks certainty and is unenforceable.
He also treated compliance with that clause as a condition precedent to the right to commence arbitration.
However Teare J agreed with the arbitrators that the clause had been complied with on the facts and
dismissed the section 67 appeal.
It was common ground before the experienced Tribunal and the Judge that if the clause was enforceable, it
raised an issue going to the jurisdiction of the Tribunal to hear the case and could therefore give rise to an
appeal as of right under section 67.
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The Emirates decision has attracted considerable attention, both in relation to
•

whether friendly discussion clauses should be treated as enforceable under English law and if so,
what the remedy for breach should be; and

•

whether a decision by the arbitrators on the effect of such a clause, and whether it has been
complied with, raises an issue which can be appealed under section 67.
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The first point raises fairly and squarely:
•

the role of good faith in English law and whether as a matter of policy good faith negotiation clauses should
be upheld;

•

the powers of the Tribunal in the event of failure to comply with relevant pre-conditions in a multi-tiered
dispute resolution clause

The second point highlights an important difference between jurisdiction and admissibility.
“Issues of jurisdiction go to the existence or otherwise of a Tribunal’s power to judge the merits of a dispute; issues
of admissibility go to whether the Tribunal will exercise that power in relation to the claims submitted to it”: per
Butcher J in PAO Tatneft v Ukraine [2018] EWHC 1797 (Comm), at [97].
“Jurisdiction is commonly defined to refer to “the power of the tribunal to hear a case”, whereas admissibility refers
to “whether it is appropriate for the Tribunal to hear it”: per Singapore Court of Appeal in BBA v BAZ [2020] SGCA
53 (at [74]).
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On the issue of whether compliance with pre-arbitral contractual requirements raises an issue of jurisdiction
(which can be reviewed by the Court under section 67) as opposed to admissibility (which is not susceptible of
appeal under section 67) see:
Sierra Leone v SL Mining Ltd [2021] EWHC 286 (Comm).
Clause 6.9 of the relevant contact obliged the parties to first “endeavour to reach an amicable settlement” and
then refer the dispute to arbitration “in the event the parties shall be unable to reach an amicable settlement
within a period of 3 (three) months.”
Burton J concluded that compliance with the pre-arbitral procedures in the clause raised an issue of admissibility
and not jurisdiction under section 30, and accordingly section 67 of the 1996 Act was not engaged.
If this decision is followed, a plea based upon premature commencement of arbitration due to non-compliance
with a time limited negotiations clause would not give rise to a section 67 appeal.
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POINTS FOR DEBATE:
(1)

Should the decision of Burton J in Sierra Leone v SL Mining be welcomed as limiting recourse to the Courts
under section 67 where the issue is compliance with preconditions in a multi-tiered dispute resolution
clause?

(2)

What approach should arbitrators take to enforceability of friendly discussion clauses?

(3)

What powers do arbitrators have to secure compliance with preconditions in a multi-tiered dispute
resolution clause in the event of non-compliance and what are the most effective tools in their armoury (e.g.
deeming the claim inadmissible; staying the proceedings; applying costs sanctions; damages?)
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Section 67 Challenges - perceived problems arising from the Emirates case
and multi-tiered dispute resolution clauses

I am going to cover briefly some important recent developments in relation to multitiered dispute resolution clauses in the arbitration context and consider whether these
developments serve the needs of maritime arbitration.
Multi-tiered dispute resolution clauses are very frequently encountered in practice,
particularly those which require parties to engage in friendly discussions or other ADR
procedures before resorting to arbitration. Such clauses reflect the understandable
aim of commercial parties only to resort to arbitration once they have tried and failed
to resolve their disputes by other less confrontational means.
Adoption of procedures aimed at trying to resolve a dispute before reaching the stage
of formal commencement of adversarial procedures – whether through discussions
between commercial negotiators on each side or more formalised mediation
procedures – therefore make good commercial sense for the client. It is also consistent
with public policy to encourage parties to resolve their disputes without the need to
resort to the expense of formal arbitration.
However what happens where one party alleges that there has been a failure by the
other to comply with pre arbitration ADR procedures or where arbitration is
commenced prematurely because of the need to prevent a limitation period from
expiring? Does premature commencement of arbitration without complying with pre
arbitration ADR procedures prevent the Tribunal from having jurisdiction over the
dispute?
Further, does a finding by the Tribunal on whether there has in fact been compliance
with pre commencement ADR procedures give rise to the ability of the disaffected
party to challenge the jurisdiction of the Tribunal?
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Parties to an arbitration seated in England and Wales may apply to the Court under
section 67 Arbitration Act 1996 to challenge an award of the Tribunal on the grounds
the Tribunal lacks substantive jurisdiction.
Substantive jurisdiction is defined by section 82(1) as referring to the matters specified
in section 30(1)(a) to (c), which provides:
“Unless otherwise agreed by the parties, the arbitral Tribunal may rule on its own
substantive jurisdiction, that is, as to – (a) whether there is a valid arbitration
agreement, (b) whether the Tribunal is properly constituted, and (c) what matters have
been submitted to arbitration in accordance with the arbitration agreement.”
A challenge to the Tribunal’s substantive jurisdiction can be made as of right and, if
successful, can result in the setting aside of the Award if the Tribunal is held to have
lacked jurisdiction.

One way in which English law has hitherto sought to avoid the practical conundrums
posed by multi-tiered clauses is to refuse to enforce such clauses on the grounds of
uncertainty or lack of completeness, unless they comply with the three criteria set out
in Holloway v Chancery Mead [2007] EWHC 2495 (TCC), viz
• The process set out in the clause must be sufficiently certain in that there
should not be the need for agreement at any stage before matters can proceed;
• The administrative processes for selecting a party to resolve the dispute and
pay that person are defined;
• The process, or a model of the process, should be set out so that the detail of
the process is sufficiently certain.

Application of that test led to the multi-tiered clauses in Sul America v Enesa
Engenharis [2012] 1 Lloyd’s Rep 671 and Wah v Grant Thornton [2013] 1 Lloyd’s Rep
11 being held too uncertain to be enforced as a matter of English law.
In Sul America, the Court of Appeal had to consider whether an undertaking by parties
that “prior to a reference to arbitration, they will seek to have the Dispute resolved
amicably by mediation” was an enforceable obligation. The relevant clause provided
that “if the Dispute has not been resolved to the satisfaction of either party within 90
days of service of the notice initiating mediation, or if either party refuses to
participate in the mediation, or if either party serves written notice terminating the
mediation under this clause, then either party may refer the Dispute to arbitration”.
The Court of Appeal held that clause to be too uncertain to be enforced. Moore-Bick
LJ said that he had no doubt the parties intended the clause to be enforceable, but
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because it did not set out a defined mediation process or refer to the services of a
specific mediation provider, the clause was not apt to create an enforceable obligation
to commence or participate in a mediation process.
In Wah v Grant Thornton, a partnership contract contained a detailed multi-tiered
clause providing for a dispute or difference to be referred in the first instance to the
Chief Executive and if not settled within one month of submission to the Chief
Executive it should be referred to a Panel consisting of three members of the Board,
and if there was no resolution within one month there was liberty to commence
arbitration. The Judge held that the pre commencement of arbitration obligations
were too nebulous to be given legal effect and therefore did not constitute an
enforceable condition precedent to the right to commence arbitration.
In Cable & Wireless v IBM [2002] EWHC 2059, Colman J stated (obiter) that an
obligation to attempt in good faith to settle a dispute would be unenforceable because
it lacked certainty and the Court would have insufficient objective criteria to decide
whether one or both parties were in breach.

There was a marked sea change in Emirates Trading Agency LLC v Prime Mineral
Exports Pte Ltd [2015] 1 WLR 11451, in which Teare J had to consider the enforceability
of the following clause in a Long Term Agreement between the parties:
Clause 11.1:
“In case of any dispute or claim arising out of or in connection with or under [this
Contract] the Parties shall first seek to resolve the dispute or claim by friendly
discussion. Any Party may notify the other Party of its desire to enter into consultation
to resolve a dispute or claim. If no solution can be arrived at between the Parties for a
continuous period of 4 (four) weeks then the non-defaulting party can invoke the
arbitration clause and refer the dispute to arbitration.”

On an appeal under section 67 of the AA 1996 from refusal by the ICC Tribunal to treat
the friendly discussions clause as enforceable, Teare J drew upon Australian and
Singaporean appellate jurisprudence in upholding a friendly discussions clause as an
enforceable condition precedent to the right to commence arbitration.
In doing so, he distinguished the decision of the House of Lords in Walford v Miles
[1992] 2 AC 128 in which Lord Ackner had stated that a bare agreement to negotiate
lacks certainty and is unenforceable.
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A case in which the author appeared on behalf of the appellants Emirates Trading Agency
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However Teare J agreed with the arbitrators that the clause had been complied with
on the facts and dismissed the section 67 appeal.
It was common ground before the experienced Tribunal and the Judge that if the
clause was enforceable, it raised an issue going to the jurisdiction of the Tribunal to
hear the case and could therefore give rise to an appeal as of right under section 67.
The Emirates decision has attracted considerable attention, both in relation to
• whether friendly discussion clauses should be treated as enforceable under
English law and if so, what the remedy for breach should be; and
• whether a decision by the arbitrators on the effect of such a clause, and
whether it has been complied, with raises an issue which can be appealed under
section 67.
Both issues directly impact upon whether the approach of English law serves the needs
of the users of London Maritime Arbitration.

The first issue raises fairly and squarely:
• the role of good faith in English law and whether as a matter of policy good faith
negotiation clauses should be upheld; and
• the powers of the Tribunal in the event of failure to comply with relevant preconditions in a multi-tiered dispute resolution clause. In Emirates, the Judge
contemplated that damages might be awarded for loss of a chance [see
paragraph [47].
The second point highlights an important difference between jurisdiction and
admissibility. This distinction has been highlighted in the following cases.
“Issues of jurisdiction go to the existence or otherwise of a Tribunal’s power to judge
the merits of a dispute; issues of admissibility go to whether the Tribunal will exercise
that power in relation to the claims submitted to it”: per Butcher J in PAO Tatneft v
Ukraine [2018] EWHC 1797 (Comm), at [97].
“Jurisdiction is commonly defined to refer to “the power of the tribunal to hear a case”,
whereas admissibility refers to “whether it is appropriate for the Tribunal to hear it”:
per Singapore Court of Appeal in BBA v BAZ [2020] SGCA 53 (at [74]).
It had been common ground in Emirates that compliance with the pre conditions in a
multi-tiered clause raised an issue of jurisdiction and the contrary was not argued.
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On the issue of whether compliance with pre-arbitral contractual requirements raises
an issue of jurisdiction (which can be reviewed by the Court under section 67) as
opposed to admissibility (which is not susceptible of appeal under section 67), we now
have the benefit of an important decision by Burton J handed down earlier this year in
Sierra Leone v SL Mining Ltd [2021] EWHC 286 (Comm).
Clause 6.9 of the relevant contact obliged the parties to first “endeavour to reach an
amicable settlement” and then refer the dispute to arbitration “in the event the parties
shall be unable to reach an amicable settlement within a period of 3 (three) months.”
One party decided not to wait the full three months and issued its request for
arbitration after about six weeks. Burton J concluded that compliance with the prearbitral procedures in the clause raised an issue of admissibility and not jurisdiction
under section 30, and accordingly section 67 of the 1996 Act was not engaged.
If this decision is followed, a plea based upon premature commencement of
arbitration due to non-compliance with a time limited negotiations clause would not
give rise to a section 67 appeal.

POINTS FOR DEBATE:
(1) Should the decision of Burton J in Sierra Leone v SL Mining be welcomed as
limiting recourse to the Courts under section 67 where the issue is compliance
with pre-conditions in a multi- tiered dispute resolution clause?
My own personal view is that the decision should be welcomed provided
arbitrators are prepared to use their existing powers to secure compliance with the
requirements of the multi-tiered clause by (for example) staying the proceedings
until there is compliance or by applying costs sanctions against the party who has
unreasonably failed to engage in discussions before commencing arbitration.
(2) What approach should arbitrators take to enforceability of friendly discussion
clauses?
My view is that Tribunals should seek to give effect to such clauses because to do
otherwise would defeat the reasonable expectation of the contracting parties.
However, the sanction for breach should be within the exclusive domain of the
arbitrators and not reviewable by the Court.
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(3) What powers do arbitrators have to secure compliance with preconditions in a
multi-tiered dispute resolution clause in the event of non-compliance and what
are the most effective tools in their armoury.
Tribunals can deem the claim inadmissible for non-compliance; stay the
proceedings until there is compliance and can apply costs sanctions in the event of
non-compliance. There is also the prospect of Tribunals awarding damages for loss
of a chance as contemplated by Teare J in Emirates. In my view there are sufficient
tools in the box to enable maritime arbitrators to serve the needs of users.
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Karen Maxwell, Barrister – Twenty Essex
Karen practises in commercial law and international trade,
with a particular focus on arbitration and shipping. She has
particular expertise in issues relating to arbitration, and is
the co-author of London Maritime Arbitration (Informa).
Previously, Karen spent time at Practical Law Company
(PLC), establishing and leading Practical Law Arbitration
and developing guidance and current awareness covering
all legal and practical aspects of English and international arbitration. Karen is
regularly appointed as arbitrator in LMAA, LCIA and ad hoc shipping
arbitrations.

LISW - LSLC Forum for Shipping, Commercial Law, & Dispute
Resolution

Reality Testing in London Maritime Arbitration –
does the system serve the needs of users?

REVIEW OF THE ARBITRATION ACT 1996
WHAT (IF ANYTHING) SHOULD GO ON THE SHOPPING LIST?

Karen Maxwell, Twenty Essex
1

2021: a big birthday…
- 25 year anniversary of the Arbitration Act 1996
- An Act to “restate and improve” arbitration law – not a complete
code
- A successful and respected piece of legislation

2

1

Law Commission consultation
- Law Commission 14th programme of law reform: consulted on
possible reform of the Act
-

Arbitration Act 1996 and trust law arbitration: How do we ensure the UK
remains at the forefront of dispute resolution?
Background: general themes of emerging technology, Brexit, the environment,
legal resilience, simplification
Is amendment necessary/appropriate desirable? “Striving to better, oft we mar
what’s well”?

3

QMUL/W&C survey
- London/Singapore tied as most popular seat (54%); HK a close third (50%);
Paris 35% (cf: 2018 stats: London 64%, Paris 53%, Singapore 39%, HK 28%)
- Singapore active in updating legislation
-

-

Dec 2020: amendments to IAA (i) default procedure for constituting tribunal in
multi-party arbitrations (ii) recognising power of court and tribunal to enforce
confidentiality obligations
Still under review: opt-in appeals, proposal to allow parties to waive/limit grounds
of annulment of award
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QMUL/W&C survey
What do parties value?
•
•
•
•
•
•
•
•

Support for arbitration by courts/judiciary
Neutrality/impartiality of local legal system
Track record of enforcing arbitration agreements and awards
Ability to enforce emergency arbitrator decisions/interim measures
Ability of courts to deal remotely with matters
Political stability
Electronic award signature
Third party funding permissible
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A shopping list for reform
Law Commission
• Express power for summary judgment/strike out
• Procedure for challenging jurisdiction ruling
• Should appeals be easier
• Enhanced provision for service (eg email)
• Enhanced remedies for delay
• Review enforcement of (i) domestic (ii) NYC awards
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A shopping list for reform
Other ideas: Top 5
• Extend s44 (and service out provisions) to third parties
•

•

Chabra jurisdiction: Cruz City 1 Mauritius Holdings v Unitech Ltd [2014]
EWHC 3704 (Comm) (obiter); DTEK Trading SA v Mr Sergey Morozov and
another [2017] EWHC 94 (Comm) “not justified on the wording of the
relevant sections”
A & B v C, D &E [2020] EWCA Civ 409 : S44(2)(a) permits court to order
taking of evidence from a non-party (?other powers under s44(2))
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A shopping list for reform
•
•

•

Make default appointments of sole arbitrator under s18 easier – eg application
on papers only.
Remove inconsistency in remedies available under ss67-69 (eg: variation is not
available under s68; declaring an award to be of no effect not available under
s69; remission is not available under s67 but courts have recognised that such
relief may be needed
Review procedure for arbitration claims in light of new witness statements
practice direction. Greater use of paper-only applications? Provide enhanced
procedure for enforcement of tribunal’s interim orders?
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A shopping list for reform
•

“Tidying up”
•
•
•
•

Drafting error in s9 (no provision for appeal to CA)
CA power to grant permission to appeal?
Running of the 28 day period for challenges where corrections/clarifications are
sought
Tidy up notice/service provisions to reflect modern communications
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Other ideas?
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Helen Yiacoumis (Skuld FD&D Greece)
Helen trained/qualified as a solicitor with international shipping
law firm HFW. Thereafter she spent 17 years at North P&I in their
Greek office where she was a Director responsible for FD&D for
North’s substantial Greek Membership, specialising in all kinds of
FD&D disputes and handling most cases / Arbitrations inhouse. Helen also supervised a growing team of FD&D lawyers
and was jointly responsible for running the Greek office (which
grew from 4 to 20 people). Since January this year, she has been
with Skuld’s Greek office as Vice President, Head of FD&D.
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An Industry Perspective on the
London Maritime Arbitration System
Helen Yiacoumis – SKULD
1

PROS
• User-friendly / accessible
• High quality of Arbitrators / service
• Choice of Arbitrator / expertise
• Increased proactivity
• Flexible / Can adapt to circumstances
• Regular up-dates / Self-improvement
• Attempts to ‘mirror’ CPR
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1

CONS
• Prohibitively expensive for medium-sized
claims
• Delay
• Difference in approach
• Quality control of Awards - consistency?
• Costs - lack of transparency
• Some Arbitrators too ‘close’ to appointing
lawyers / parties?
• Conflict of interests
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QUESTIONS…
• Should Arbitrators take a more active role in
case-management?
• Should the LMAA take a more pro-active role
in appointments / constitution of Tribunals?
• Should the LMAA take steps to ensure
consistency in billing / costs ?
• Diversity….??
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