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It is not an easy task for a civil lawyer, as I am, to
review a book of a common lawyer and, in particular,
a book such as that written by Dr Aleka Mandaraka-
Sheppard. But fortunately there are in her book areas
that cover aspects with which I am more familiar and
my review consequently covers such areas, whilst I
shall avoid trespassing onto areas of pure common
law and, in particular, of procedural law. Although
normally the review of subsequent editions of a legal
book mainly covers the additions and changes in
respect of previous editions, I shall instead consider
her work globally, given also the expansion of the
work that has required splitting it into two separate
volumes, the first of 370 pages and the second of 932
pages.

Although the title – Modern Maritime Law – might
suggest that the author considers modern aspects of
maritime law, what is modern is actually her approach
to the analysis of the problems. In her Preface to the
third edition she writes that the title of the book
reflects its modern perspective and the subtitles of
each volume respectively indicate the approach
adopted: in the first volume the risks of litigation and
in the second volume the manner in which risks and
liabilities should be managed.

Volume 1 consists of the following eight chapters:
1 Jurisdiction of the Admiralty Court; 2 Enforcement of
maritime claims; 3 Freezing injunctions and the US
Rule B attachment; 4 Conditions of arrest – Beneficial
ownership – The corporate veil; 5 Arrest of ships –
Priority of claims – Conflict of laws; 6 Dismissal or
stay of proceedings – forum shopping; 7 The EU juris-
diction regime; 8 Anti-suit injunctions. It is of course
impossible to review the contents of each chapter and,
therefore, I shall briefly consider below the contents of
Chapters 2 and 5.

The greatest part of Chapter 2 is devoted to the
analysis of the maritime claims enumerated in section
20(2) of the Supreme Court Act 1981, based on
section 1(1) of the Administration of Justice Act 1956,
in turn based on section 22 of the Supreme Court of
Judicature (Consolidation) Act 1925 that had been
reproduced almost literally in Article 1(1) of the Arrest
Convention of 1952, ratified by the United Kingdom,

to which, however, it has never been given the force
of law. Such analysis is, therefore, interesting also for
the purpose of the interpretation of the maritime
claims enumerated in the Convention and is equally
interesting in the Chapter 4 analysis (at pp 119–24) of
the cases on the meaning of the terms ‘owner’ and
‘charterer’ in section 21(4)(b) of the Supreme Court
Act 1981, albeit it is not helpful for the purposes of the
interpretation of Article 3(4) of the Arrest Convention
1952.

In Chapter 6 a civil lawyer would note with interest
how many different situations come under the des-
cription of ‘jurisdiction not exercised or discontinued’,
including, inter alia, time bar. Of course that depends
on the meaning of the expression ‘to exercise – or not
exercise – jurisdiction’, for in civil law if a claim is
brought beyond the prescription time limit the court
would issue a judgment stating that the claim is
prescribed and by issuing a judgment the court does
exercise jurisdiction. The gap between civil and
common law appears indeed considerable insofar as
procedural law is concerned with matters such as time
bars, that in certain jurisdictions are substantive
matters but in others are procedural matters. An
example: at p 201 the author states that where there is
a contract to which the Hague-Visby Rules (HVR) do
not apply, or where they do not apply by force of law
(do they apply by force of law pursuant to Article
10(c)?) but by agreement, there is usually a contractual
time limit which may be extended by agreement. The
situation would definitely be different in a civil law
country such as Italy, for if the HVR do not apply, the
court would apply the proper law of the contract in
accordance with Italian private international law
rules; and if such law is Italian law, it would apply the
relevant statutory prescription period, which, under
Italian law, cannot be varied by the parties.

Another area in which the gap is significant is that
of the doctrine (that I learnt to be of Scottish origin) of
forum non conveniens, owing to the fact that in civil
procedure jurisdiction is based on positive statutory
connecting factors.

Of course a European civil lawyer would instead
feel at home when reading in Chapter 7 the clear
commentary on the EU jurisdiction regime. But I
should not forget that Volume 1 is destined for
common lawyers. 

Of greater interest for a civil lawyer is Volume 2,
the contents of which are not wholly revealed by its
title – ‘Managing Risk and Liabilities’, unless attention
is paid to the definition given by the author of ‘risk’ for

BOOK REVIEWS : (2014) 20 JIML

THE JOURNAL OF INTERNATIONAL MARITIME LAW PUBLISHED BY LAWTEXT PUBLISHING LIMITED
WWW.LAWTEXT.COM

63

BOOK REVIEWS

Book Reviews_Layout 1  03/06/2014  14:15  Page 63



the purpose, as she says at p 5, of ‘proper risk
management’ as ‘the possibility of harm or loss
associated with an activity, or the likelihood of an
accident happening that may result in danger to life,
property or the environment, or may lead to
commercial disputes and litigation’: indeed, any
industrial or commercial activity entails some of such
risks and the question is how to manage them in the
more appropriate manner. 

Chapter 1, entitled ‘Managing risks in the twenty-
first century: An overview’, is of fundamental
importance in order to understand the methodology
adopted by the author. She starts with clarifying the
various aspects that require attention, from the
assessment of the risk, to its management and the level
of tolerance. Then (from p 11) she considers risk
management in shipping companies and its various
stages: from incorporation, to the drafting of contracts,
the ship’s operation and the ‘performance stage’ (that
relates to the risks during that stage, analysed in detail
at pp 20–23).

In the subsequent three chapters the author deals
with the EU and IMO regulatory regimes, starting in
Chapter 2 with a detailed description of the three Erika
packages and continuing with commentary on the EU
Directives 2005/35 and 2009/123 on ship-source
pollution and the analysis of the relevant provisions of
UNCLOS and MARPOL. There follows commentary
on the decision of the EU Court of Justice on the
questions raised by the High Court in the action
brought by Intertanko, Intercargo, Lloyd’s Register and
Others against the UK Secretary of State for a judicial
review of the implementation of Directive 2005/35
(Case C–308/06 [2008] 3 CMLR 9).

In Chapter 3, preceded by an introduction in
which the author stresses the importance of the ship’s
flag and the role of classification societies, a
commentary is made of the ISM Code and of the ISPS
Code and in Chapter 4 an analysis is made of the
liability arising out of non-compliance with the rules
of the ISM Code.

After, as an introduction, having considered the
problem of personal liability in the case of cor-
porations, with specific reference first to the concept
of the ‘alter ego’ on the basis of the well known cases
Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd
and The Lady Gwendolen, and thence to the (less well
known outside England) ‘identification doctrine’, the
author examines some specific areas of liability upon
which the ISM Code may have an impact under
English law, including some of an international
flavour, namely the due diligence obligation under the
HVR, and limitation of liability. As regards the HVR,
she says that the documentation required for
compliance with the ISM Code will have evidential
use by claimants and will assist in establishing
whether or not the ship was unseaworthy. That is
correct, but it must be added that there is a conflict

between Article 3(1) of the HVR and the ISM Code, in
as much as under the Code the obligation of due
diligence is continuous and, therefore, must be
fulfilled not only ‘before and at the beginning of the
voyage’, but also during the whole voyage.

As regards limitation of liability, the author
considers the 1957 Limitation Convention and the
1976 LLMC Convention. She says that under the first
Convention the burden of proof is upon the owner
seeking to limit; the 1957 Convention, however,
contrary to the LLMC Convention, does not regulate
the allocation of the burden of proof but provides in
Article 1(6) that such allocation is determined by the
lex fori. She then considers the situation under the
LLMC Convention and says that, although the claim-
ant would have the burden of proof, if the evidence
shows that the highest level of management ignored
certain facts reported to them by the Designated
Person Ashore (DPA) concerning deficiencies of the
system leading to non-conformity with the Code and
to the loss or damage claimed, then such evidence
would be likely to point strongly to recklessness,
provided the claimant proves also that the relevant
person acted with knowledge that such loss would
probably result.

But the most difficult aspect of the evidence is
actually the evidence that the relevant person had
knowledge that such loss would probably result; and
proof that has been considered in The Leerort case –
[2001] 2 Lloyd’s Rep 291 – to require evidence, the
author says, that the loss was the very loss actually
anticipated: an impossible burden in most circum-
stances. Irrespective of the relevance of the judgment
of the English Court of Appeal in other jurisdictions, it
is significant that Lords Phillips MR subsequently
tempered his first statement (that appears to have been
obiter), reference to which is obviously made by the
author, since he said: ‘The alternative, which is
perhaps arguable, is that the claimant merely has to
prove that the owner of ship B intended that his ship
should collide with another ship, or acted recklessly
with knowledge it was likely to do so’.

In Part II of the volume, the title of which is
‘Ownership aspects and management of risks’, the
author considers various contracts relating to a ship,
namely the management contract, the mortgage, the
shipbuilding contract and the sale and purchase
contract. In respect of the management contract, the
terms of which are very clearly analysed, reference to
‘risk management’ is made in connection with the
insurance for the protection of the manager. In respect
of the ship mortgage, the author makes an accurate
analysis of the mortgagor’s ‘right of redemption’ (is
this terminology appropriate at present, since the
mortgagor remains the owner of the ship?) and a more
in-depth analysis of the rights of the mortgagee and of
the cases in which the right to take possession and the
power of sale are discussed. It appears that the
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exercise of both such rights, that have no equivalent in
the civil law hypothèque, may entail significant
responsibilities and have significant limits as shown 
in the paragraph on ‘Interference with third-party
contracts by mortgagee’ (pp 207–218), limits and
responsibilities that do not exist in the judicial sale of
the hypothecated ship on request of the holder of the
hypothèque.

There follows an even more in-depth analysis of
the shipbuilding and ship sale and purchase contracts
(respectively from pp 221–89 and from pp 291–383)
in which the author discusses the rights and
obligations of the parties.

In the subsequent Part III, under the title ‘Ship and
port risks and liabilities’, the author considers the risks
and liabilities arising from collisions at sea, those
under salvage and towage contracts, those in gen-
eral average and the risk management by harbour
authorities. What she provides is a concise, but clear
and comprehensive commentary on all such funda-
mental areas of maritime law.

There follows in Part IV a commentary of the LLMC
Convention 1976, as amended by the Protocol of
1996 and, in respect of the limits of liability, by IMO
Resolution LEG 5(99) that will apply as from 19 April
2015, of the Athens Convention 1974 and of its
Protocol of 2002 as well as of the IMO Reservation
and Guidelines, enacted in the European Union by
Regulation 392/2009, which entered into force on 
1 January 2013. The last chapter of Part IV contains an
overview of liability, compensation and limitation
under the CLC 1992 and the Fund Convention as well
as under the Bunker Oil and HNS Conventions (this
last convention not yet being in force) and the Nuclear
Damage Conventions.

Although the depth of the analysis of all such
conventions varies (an analysis based exclusively on
English jurisprudence), in most cases it goes well
beyond what the title of this Volume 2 indicates as its
scope. But perhaps that depends on the concept one
has of risk management.

Professor Francesco Berlingieri
Studio Legale Berlingieri, Genoa
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For practitioners of shipping law, academics and
especially for average adjusters Lowndes & Rudolph is
the definitive work on the law and practice of general

average (GA). The first edition of The Law of General
Average by Richard Lowndes was published in 1873.
In 1948 the 7th edition merged with the York-Antwerp
Rules by George Rupert Rudolf to become Lowndes &
Rudolf: The Law of General Average and the York-
Antwerp Rules. Following the adoption of the 1994
York-Antwerp Rules in Sydney the International
Union of Marine Insurers (IUMI), representing the
world’s marine property underwriters, were unhappy
with what they felt was the ever-widening reach of 
the York-Antwerp Rules and so by 1997, when the
12th edition of Lowndes & Rudolf was published, the
groundswell of opinion in favour of change was
building. In 2004 a new version of the York-Antwerp
Rules was promulgated by the Comité Maritime
International (CMI) at its Vancouver conference. This
was the principal reason for the 13th edition of the
book, which was published in 2008. Since then very
little has happened in the world of GA and it is hard
to see how a new 14th edition, which was published
late in 2013, can really be justified. 

The editors
The editors of the 14th edition are Richard Cornah
(past chairman of the Association of Average Adjusters
and chairman of Richards Hogg Lindley) and John
Reeder QC (formerly the Lloyd’s Open Form Appeal
Arbitrator and editor of Brice on Maritime Law of
Salvage). It is hard to conceive of a more experienced
and intellectually capable team.

Changes in the 14th edition
The 14th edition is remarkably similar to its pre-
decessor. The changes include the following.

n Two references to the case of Metall Market 000
v Vitorio Shipping Co Limited (The Lehmann
Timber) [2012] EWHC 844 (Comm), [2013]
EWCA Civ 650 which, inter alia, confirmed that
an average guarantee would usually impose a
primary liability on the insurer and effectively
that the costs of exercising the shipowner’s
possessory lien for GA security formed a special
charge on cargo.

n There was a useful discussion on the legality of
ransom payments arising out of the decision of
the Court of Appeal in Masefield AG v Amlin
Corporate Member Limited (The Bunga Melati
Dua) [2011] EWCA Civ 24. Unfortunately, how-
ever, the discussion made no mention of the dis-
tinction between the legality of paying a ransom
under English law and the legality of the method
of payment: although it may be legal to pay a
ransom under English law if the appropriate
permissions under, for example, the anti-money
laundering regulations are not obtained the
payment is illegal and therefore not recoverable
in GA. No reference to this was made in the text.
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